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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV94-925-1-IFR]

Grapes Grown in a Designated Area of
Southeastern California; Expenses for
the 1995 Fiscal Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This document authorizes
expenditures for the California Desert
Grape Administrative Committee
(Committee) under Marketing Order
(M.0O.) No. 925 for the 1995 fiscal year.
Authorization of this budget enables the
Committee to incur expenses that are
reasonable and necessary to administer
this program.

DATES: Effective beginning January 1,
1995, through December 31, 1995.
Comments received by February 21,
1995 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
Room 2523-S, Washington, D.C. 20090—
6456. Fax # (202) 720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Charles L. Rush, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2523-S, Washington,
D.C. 20090-6456, telephone: (202) 690—
3670; or Rose Aguayo, California

Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721, telephone: (209) 487—
5901.

SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No.
925 [7 CFR Part 925] regulating the
handling of table grapes grown in a
designated area of California. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-674], hereinafter
referred to as the Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. This rule
authorizes expenditures for the 1995
fiscal year, beginning January 1, 1995,
through December 31, 1995. This
interim final rule will not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order

that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of grapes regulated under the marketing
order each season and approximately 90
grape producers in California. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR §121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of these handlers and
producers may be classified as small
entities.

The table grape marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year apply to all
assessable grapes handled from the
beginning of such year. Annual budgets
of expenses are prepared by the
Committee, the agency responsible for
local administration of this marketing
order, and submitted to the Department
for approval. The members of the
Committee are handlers and producers
of California table grapes. They are
familiar with the Committee’s needs and
with the costs for goods, services, and
personnel in their local area, and are
thus in a position to formulate
appropriate budgets. The Committee’s
budget is formulated and discussed in a
public meeting. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee is derived by dividing
the anticipated expenses by expected
shipments of table grapes. Because that
rate is applied to actual shipments, it
must be established at a rate which will
provide sufficient income to pay the
Committee’s expected expenses.

The Committee met on October 20,
1994, and unanimously recommended
expenses of $54,427 and an assessment
rate of $0.005 per lug. However, the
reserve fund was in excess of the
amount of expenses for one year.
Section 925.42 of the order specifies
that the reserve fund may not exceed
approximately one fiscal year’s
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expenses. Accordingly, the Department
returned the recommendation to the
Committee for reconsideration.

The Committee conducted a
telephone vote on November 21, 1994,
and approved by a majority vote a
revised budget with an additional
$20,000 for salaries. There were two
Committee members who were
unavailable to vote. The Committee’s
recommended revised total expense
amount is $74,427, which is $29,117
less in expenses than the previous year.

The Committee also recommended
not to have an assessment rate for the
1995 fiscal year. The $2,500 in interest
income and $71,927 from the
Committee’s authorized reserves will
adequately cover estimated expenses.

Major expense categories for the 1995
fiscal year include $24,000 for the
Western Grape Leaf Skeletonizer
project, $12,487 for salaries, $20,000 for
salaries of Los Angeles Market
inspectors and $4,440 for rent. Funds in
the reserve at the end of the 1995 fiscal
year are estimated at $93,431.

This action will not impose additional
costs on handlers. The Administrator of
the AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal year for the
Committee begins January 1, 1995, (3)
handlers are aware of this action which
is similar to budgets issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
action.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements and
orders, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

1. The authority citation for 7 CFR
Part 925 continues to read as follows:

Authority: 7 U.S.C. 601-674.

Note: This section will not appear in the
annual Code of Federal Regulations.

2. A new 8925.214 is added to read
as follows:

§925.214 Expenses.

Expenses of $74,427 by the California
Desert Grape Administrative Committee
are authorized for the fiscal year ending
December 31, 1995. Unexpended funds
may be carried over as a reserve.

Dated: January 12, 1995.

Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.

[FR Doc. 95-1234 Filed 1-18-95; 8:45 am]
BILLING CODE 3410-02-P

Rural Utilities Service

7 CFR Parts 1710, 1712, 1714, 1717,
1719, and 1785

RIN 0572-AA69

Loan Policies and Procedures for
Electric Loans

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) hereby amends its regulations for
electric loans. Key provisions of this
regulation include: Lengthening the
allowable construction financing period
for most electric loans; clarifying RUS
requirements for supplemental
financing concurrent with municipal
rate loans; substantially modifying the
requirement that borrowers develop and
maintain certain levels of equity; and
clearly setting forth the documents
required for a complete loan
application. In addition, this regulation
eliminates some policies and
procedures that have become obsolete.
This regulation is intended to simplify
loan application procedures for
borrowers and reduce administrative
costs to the Government.

EFFECTIVE DATE: This rule is effective
February 21, 1995.

FOR FURTHER INFORMATION CONTACT: Sue
Arnold, Financial Analyst, U.S.
Department of Agriculture, Rural
Utilities Service, room 2230-s, 14th
Street and Independence Avenue, SW.,

Washington, DC 20250-1500.
Telephone: 202—-720-0736. FAX 202—
742-4120.

SUPPLEMENTARY INFORMATION: This rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB). The Administrator
of RUS has determined that the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) does not apply to this rule. The
Administrator of RUS has determined
that this rule will not significantly affect
the quality of the human environment
as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment. The program described by
this rule is listed in the Catalog of
Federal Domestic Assistance Programs
under number 10.850 Rural
Electrification Loans and Loan
Guarantees. This catalog is available on
a subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.
This rule is excluded from the scope of
Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A Notice of Final Rule
titled Department Programs and
Activities Excluded from Executive
Order 12372 (50 FR 47034) exempts
electric loans and loan guarantees made
pursuant to the Rural Electrification Act
of 1936, as amended (7 U.S.C. 901 et
seq.) (RE Act), from coverage under this
Order. This rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule: (1) Will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule; (2) Will not have any
retroactive effect; and (3) Will not
require administrative proceedings
before any parties may file suit
challenging the provisions of this rule.

Information Collection and
Recordkeeping Requirements

The existing recordkeeping and
reporting burdens contained in this rule
were approved by OMB pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.), under control
numbers 0572-0017, 0572-0032, and
0572-0103.

Send questions or comments
regarding these burdens or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to the Office of
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Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for USDA, room
3201, NEOB, Washington, DC 20503.

Background

On August 5, 1994, at 59 FR 39972,
the Rural Electrification Administration
(REA) proposed several amendments to
pre-loan regulations affecting both
insured and guaranteed electric loans
pursuant to the Rural Electrification Act
of 1936, as amended (7 U.S.C. 901 et
seq.) (RE Act). These amendments are
intended to enhance the delivery of
customer service by facilitating the
application process for borrowers, and
reducing administrative costs to the
Government. Key provisions of the
proposed rule include lengthening the
allowable construction financing period
for many electric loans; substantially
revising the requirement that borrowers
achieve and maintain certain levels of
equity; and clearly listing the
documents required for a complete loan
application.

Since publication of the proposed
rule, the Federal Crop Insurance Reform
and Department of Agriculture
Reorganization Act of 1994 (Pub. L.
103-354, 108 Stat. 3178)
(Reorganization Act) has been enacted.
The Reorganization Act requires in
section 232(a) that the Secretary of
Agriculture (Secretary) establish and
maintain within the Department of
Agriculture the Rural Utilities Service
(RUS). Section 232(c)(1)(A) requires that
the Secretary carry out through RUS
electric loan programs authorized under
the RE Act. Secretary’s Memorandum
1010-1, Reorganization of the
Department of Agriculture, issued
October 20, 1994, abolished REA and
established RUS. On December 27,
1994, the Department of Agriculture
published a notice in the Federal
Register at 59 FR 66517 announcing this
reorganization. In other words, RUS is
the successor to REA with respect to
electric loan and loan guarantee
programs under the RE Act.

Rules formerly published by REA
were reassigned to RUS pursuant to a
final rule published in the Federal
Register on December 27, 1994, at 59 FR
66438. Therefore, this final rule
culminating a rulemaking proceeding
initiated by REA is being published by
RUS. According to 7 CFR 1710.3 of the
rule changing nomenclature, the terms
“RUS bulletin”” and “RUS form’* have
the same meaning as the terms “REA
bulletin” and “REA form, *
respectively.

The period for public comments on
the REA proposed rule expired October
4,1994. Twenty-one comments were

received from individual borrowers,
associations representing borrowers, a
lender that provides supplemental
financing to electric borrowers, and an
engineering consulting firm. In general,
comments expressed support for the
proposed rule. A number of comments
addressed specific provisions.

Loan Period

The first of the amendments in the
proposed rule lengthens the allowable
loan period to 4 years for both insured
and guaranteed loans for the
construction of distribution and
transmission facilities and for
improvements to generation facilities.
The loan period, sometimes referred to
as the financing period, means the
period of time during which the
facilities included in a loan application
will be constructed. In the past, loans to
distribution borrowers were limited to a
2 year loan period, and loans to power
supply borrowers to a 3 year period.
Some borrowers needed to apply for
loans every 2 or 3 years in order to meet
their financing needs. RUS believes that
allowing a longer loan period will, in
the long run, significantly reduce loan
application costs to Agency customers,
including RUS borrowers and
supplemental lenders, as well as loan
processing costs to the Government.
Borrowers will still have the option of
applying for loans for a shorter period,
if they so desire, and RUS reserves the
right to limit loans to a period of less
than 4 years under certain
circumstances.

Most commentors supported the
changes proposed. Several requested
that RUS allow more loan fund
advances on a municipal rate loan made
for a longer loan period. The proposed
rule at 7 CFR 1714.6(a)(2) would allow
up to 6 advances from a municipal rate
loan if the loan period is 2 years or less,
and up to 8 advances if the loan period
is longer than 2 years. A limit on the
number of loan fund advances from
municipal rate loans was first set forth
in the rule published December 20,
1993, at 58 FR 66260, that established
the municipal rate loan program. As
noted in the preamble to this rule at 58
FR 66261, the limit was intended to
provide borrowers with financial
flexibility, while minimizing the
administrative costs to the Government
of tracking multiple advances, each
bearing its own interest rate, interest
rate term, and rollover maturity date.
Agency research conducted before
publication of the 1993 rule indicated
that the vast majority of loans were fully
advanced in 6 or fewer advances.

The comment period on the 1993 rule
closed on March 21, 1994, and no

comments on were received on limiting
the number of advances. RUS believes
that 8 advances from a municipal rate
loan with a 4 year loan period will
allow the borrowers sufficient
flexibility. Because hardship rate loans
and guaranteed loans bear a single
interest rate for the entire amount, and
there are no interest rate terms or
rollover maturity dates associated with
these loans, there is no limit on the
number of advances.

One commentor, an engineering
consulting firm, opposed a 4 year loan
period. The commentor questioned
RUS’ ability to maintain adequate
engineering oversight over facilities
constructed under a longer construction
work plan (CWP). RUS is confident that
electric system reliability will not suffer
as a result of a longer financing period.
RUS reserves in, §1710.106(f), the right
to approve a loan period shorter than
the period requested by the borrower if
a loan for the longer period would fail
to meet RUS requirements for loan
feasibility and security.

Fund Advance Period

In conjunction with lengthening the
allowable loan period, the rule proposed
lengthening the fund advance period,
which is the period during which RUS
may advance funds to the borrower from
an insured loan. Agency policy first
promulgated in 1984 provides that the
fund advance period terminates
automatically 4 years after the date of
the loan contract. To allow borrowers to
complete construction projects based on
a loan period of more than 2 years, the
rule proposed, in § 1714.56, that funds
from insured loans approved on or after
the effective date of the rule may be
advanced for a period beginning on the
date of the loan note and lasting 1 year
longer than the loan period, provided
that the fund advance period may not be
shorter than 4 years. In other words, if
the loan period is 3 years or less, the
fund advance period would terminate 4
years after the date of the loan note; if
the loan period is 4 years, the fund
advance period would terminate 5 years
after the date of the note. The
Administrator may approve an
extension of the fund advance period if
the borrower meets the requirements of
§1714.56(c).

Several commentors expressed
support for the proposed change. One
commentor suggested that the fund
advance period be calculated from the
date of the first advance, rather than
from the date of the loan note. RUS
believes, as stated in the preamble to the
proposed rule, that, dating the fund
advance period from the date of the loan
note assists both the borrower and RUS,
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by providing a fixed date that is
determined as early as possible.

On April 7, 1993, at 58 FR 18043,
REA published a proposed amendment
to 7 CFR part 1785, where provisions for
automatic termination of the insured
electric loans were originally published,
that would, in effect, redesignate
subpart A as 7 CFR 1785 subpart F.
Since automatic termination of the fund
advance period on insured electric loans
is more closely related to the subject
matter of part 1714 than of part 1785,
RUS has determined that setting out the
requirements in detail in part 1714
would better serve the public.
Therefore, the rule published today
removes subpart A (proposed subpart F)
of part 1785.

Supplemental Financing

Another amendment in the proposed
rule clarifies policy on supplemental
financing requirements. Except in cases
of financial hardship, applicants for a
municipal rate insured loan are required
to obtain a portion of their loan funds
from a supplemental source without an
RUS guarantee. The method for
determining the supplemental financing
percentage for each individual loan is
set forth in 7 CFR 1710.110(c) (1) and
(2). For most borrowers, this percentage
is based on the borrower’s plant revenue
ratio (PRR), as defined in §1710.2. To
clarify the requirement for those
borrowers whose PRR changes between
the time of the loan application and the
time of loan approval, the rule proposed
to codify the policy of using the PRR
based on the most recent year-end data
available on the date of loan approval.

The rule further proposed to clarify
policies in cases where termination or
rescission of an insured loan, or its
associated supplemental loan,
substantially affects the overall
proportion of RUS and supplemental
financing to a borrower. Under
longstanding policy, the amount of
supplemental financing required on that
borrower’s next municipal rate loan is
adjusted to maintain the overall
proportion of RUS to supplemental
financing. The rule published today
clarifies that the adjustment will only be
made following rescission or
termination of more than 5 percent of an
insured loan subject to supplemental
financing. No adjustment will be made
based on rescission of a hardship rate
loan where no supplemental financing
was required. The amendment will also
set forth the formula used to compute
the adjustment.

Most commentors supported the
proposed changes. One commentor
suggested an alternative to PRR in
determining the amount of

supplemental financing required. RUS
is analyzing other possible methods of
targeting assistance to needy
communities. Changes in the
methodology for determining the
supplemental financing proportions
may be proposed at a later date.

Amortization of Principal

In conjunction with lengthening the
allowable loan period, the agency
proposed that principal amortization on
advances made more than 2 years after
the date of the note begin with the loan
payment billed in the next full month
after the month of the advance. For
example, principal amortization on
funds advanced any time during the
month of June of the third year after the
date of the note would begin with the
bill sent to the borrower in July of that
year. In cases of financial hardship, the
Administrator may approve a principal
deferment period of up to 2 years for
any advances made after the second
year of the loan.

Most commentors expressed support
for the proposed provisions. One
commentor believed that provisions
concerning amortization are more
restrictive than provisions for deferral of
principal permitted by section 12 of the
RE Act. Section 12 deferrals of principal
are permitted for the specific purposes
set forth in the RE Act. Regulatory
provisions for amortization, on the other
hand, apply uniformly to all loans. RUS
believes that the provisions in the
proposed rule concerning amortization
of principal are appropriate.

Final Maturity

Another amendment makes technical
changes in the method used to evaluate
final maturity of loans. RUS loans must
be repaid with interest within a period,
up to 35 years, that approximates the
expected useful life of the facilities
financed. The old rule based expected
useful life on the weighted average of
the depreciation rates proposed by the
borrower. The amendment provides that
final maturity will based on the
weighted average useful life of the
facilities financed, instead of
depreciation rates.

One commentor objected to the
proposed change, stating that the agency
should continue to base final maturity
on depreciation rates, and that
depreciation rates should be modified to
more accurately reflect useful life. RUS
agrees that depreciation rates should
reflect useful life. However, basing loan
maturity directly on useful life is a more
straightforward approach that RUS
believes will reduce administrative
costs for both the borrowers and the
Government.

To facilitate the determination of the
final maturity, RUS is incorporating into
the final rule published today, a
provision from a proposed rule
published by REA on August 20, 1993,
at 58 FR 44288. According to this
proposed rule, Long-Range Financial
Forecasts of Electric Borrowers, for the
purpose of determining final loan
maturity, the borrower may either (1)
Certify that at least 90 percent of the
loan funds are for facilities that have a
useful life of 33 years or longer, or (2)
Submit a schedule showing the costs
and useful life of those facilities with a
useful life of less than 33 years. Loan
maturity will be based on the weighted
average of these useful lives.

Since exact useful life is often
difficult to predict, RUS may add up to
two years to the composite average
useful life in order to compute loan
maturity. In other words, if the weighted
average useful life of the facilities is 33
years, the final maturity for the loan
may be up to 35 years.

The comment period on the 1993
proposed rule, as extended by a notice
published September 30, 1993, at 58 FR
48800, closed on October 20, 1993. No
commentors objected to the proposed
method of approximating the useful life
of the facilities financed. Accordingly,
the rule published today includes this
methodology in paragraph 1710.115(b).
To set forth the specific loan application
document for the information about
useful life, a new paragraph
1710.401(a)(3)(ii) is added requiring that
Form 740c, Cost Estimates and Loan
Budget for Electric Borrowers, include
as a note, either a certification that at
least 90 percent of the loan funds are for
facilities that have a useful life of 33
years or longer, or a schedule showing
the costs and useful life of those
facilities with a useful life of less than
33 years. The paragraphs designated in
the proposed rule as 1710.401(a)(3)(ii)
and (iii) are included in the final rule as
1710.401(a)(3)(iii) and (iv), respectively.
Language in paragraph 1710.401(c)(1) of
the proposed rule requiring a proposed
schedule of the useful life of facilities as
part of the Long-range financial forecast
is removed from this final rule. A final
rule on long-range financial forecasts
will be published at a later date.

Equity

The rule proposed replacing the
requirement that certain borrowers
prepare a formal equity development
plan with a more general requirement
that the borrower’s capitalization is
adequate to enable the borrower to meet
its financial needs and to provide
electric service consistent with the RE
Act. Capital structure will be measured
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by equity as a percentage of total assets
and will be a factor in RUS’s evaluation
of loan feasibility pursuant to 1710.112,
in determining borrower eligibility for
advance approval of a lien
accommodation pursuant to 7 CFR
1717.854, and in evaluating certain
other borrower requests under the
mortgage.

Most commentors expressed support
for this proposal. One commentor
opposed the proposal, arguing that the
requirement to prepare and follow an
equity development plan better supports
borrowers requesting rate increases from
state public utility commissions, and
better positions borrowers to obtain
financing at market rates and replace
old plant with new more expensive
plant. RUS agrees that reasonable levels
of equity are an important component of
credit quality. However, as stated in the
preamble to the proposed rule, agency
experience with equity development
plans has demonstrated that such plans
are an unnecessary and burdensome
means of achieving the desired result.

One commentor requested that those
borrowers who have adopted equity
development plans as a condition for
obtaining an electric loan be permitted
to amend these plans pursuant to the
new rule. RUS points out that the new
rule establishes, in §1710.112(b)(10), a
new loan feasibility criterion addressing
the borrower’s capitalization. It would
not be feasible to revisit each loan that
required an equity development plan as
a condition of loan approval in the light
of the new loan feasibility criterion.

Credit Reform

A policy change mandated by the
Federal Credit Reform Act of 1990 (2
U.S.C. 661f), affects loans approved on
or after October 1, 1991. The Federal
Credit Reform Act requires Federal
agencies to match funds obligated,
disbursed, and collected with their
intended purposes. Therefore, the rule
proposed, in § 1710.106(f), that
advances of funds from a loan made on
or after that date be made only for
primary budget purposes included in
that particular loan, unless the borrower
applies for and RUS approves a budget
transfer. Primary budget purposes as
listed in RUS Bulletin 26-1, Budgetary
Control and Advance of Loan Funds,
and on RUS Form 595, Financial
Requirement and Expenditure
Statement, are (1) Distribution, (2)
Transmission, (3) Generation, (4)
Headquarters Facilities, (5)
Acquisitions, and (6) All Other.

Only one comment addressed this
provision. The commentor recognized
the requirements of Federal Credit
Reform, but hopes that RUS can find a

way to be flexible. The rule provides
this flexibility by providing that RUS
may approve a budget transfer.

Loan Application Documents

Finally, the rule proposed to add new
subpart | to part 1710 to set forth a list
of the documents and procedures
required for a loan application. This list
is intended to facilitate the application
process for borrowers and supplemental
or other lenders. The general
requirement to submit each of the
documents is set forth in existing part
1710 or in other RUS regulations. The
proposed new subpart | is simply a
summary list for the convenience of the
public. RUS is exploring possibilities for
electronic submission of certain
documents.

Most commentors expressed support
for such a list. Several had specific
suggestions for the list. A few
commentors suggested a materiality
threshold for determining whether the
lists of pending actions by third parties
and pending regulatory actions
(81710.401(a)(1)(iv) and (v),
respectively), are required. Another
would like a clear definition of a
material change to real property
(81710.401(a)(7)). RUS believes that the
nature of these matters precludes any
rule of thumb for determining
materiality. This suggestion cannot be
accepted.

However, another commentor
suggested that the borrower be allowed
to combine into a single statement from
counsel information on pending
litigation and the state regulatory
approvals (88 1710.401(a)(6) and (15),
respectively). RUS has no objection to
accepting, in a single statement,
information from counsel required by
§1710.401(a)(6), (7), and (15), and
clarification has been added to
§1710.401(a)(6).

One commentor requested that the
borrower be required to submit the rate
disparity and consumer income data
needed for certain municipal rate loans
subject to the interest rate cap and for
some hardship rate loans to RUS prior
to submitting the loan application.
Language in § 1710.401(a)(8) encourages
borrowers to provide this information to
the RUS general field representative
prior to submitting the application.

One commentor questioned the
reference to subpart H of part 1710 in
connection with the requirement to
submit a Demand Side Management
Plan (8§ 1710.401(c)(2)(iv)). Subpart H of
part 1710, Demand Side Management
and Renewable Energy Systems, was
published January 4, 1994, at 59 FR 494.
Another suggested that RUS establish a
threshold level test for determining the

need for RUS approval of security
offered to a supplemental lender
(81710.405(b)). RUS believes that the
right to approve collateral offered to a
supplemental lender is necessary for
RUS to protect its loan security.

One commentor requested that RUS
provide the borrower with written
grounds if a loan cannot be approved.
Such language has been added to
§1710.406(b). See also §81710.401(d)(3)
and (4) and .401(e).

Conforming Amendments to RUS
Regulations

The rule published today includes
conforming amendments to
§§1710.7(d)(1)(vi), 1717.856(d), and
1717.860(e) to reflect the elimination of
the requirement to submit an equity
development plan.

Other Regulations

On August 27, 1991, at 56 FR 42461,
REA published 7 CFR Parts 1712 and
1719 that established pre- and post-loan
policies for 90 percent REA guarantees
of certain loans from qualified private
lenders. This program was authorized
under section 314 of the RE Act. The
Rural Electrification Loan Restructuring
Act of 1993, Pub. L. 103-129, signed by
President Clinton on November 1, 1993,
amended section 314 of the RE Act to
abolish this 90 percent guarantee
program. RUS is, therefore, removing 7
CFR parts 1712 and 1719. Regulations
affecting loan guarantees under sections
306, 306A, and 311 of the RE Act will
be published at a later date.

Other Issuances

Electric Operations Manual, EOM-1
Guide for the Preparation of Electric
Distribution Loan Applications is
rescinded effective February 21, 1995.

In addition, this rule consolidates,
updates, and, in some instances, revises
information contained in the following
RUS Bulletins:

20-5 Extensions of Payments of Principal
and Interest

20-9 Loan Payments and Statements

26-1 Budgetary Control and Advance of
Electric Loan Funds

86—-3 Headquarters Facilities for Electric
Borrowers

When this regulation and other
related rules are effective, these
publications will be rescinded, in whole
or in part, or revised.

Finally, RUS is rescinding RUS
Bulletins 101-3, Business Management
for Board Members of Electric
Cooperatives, and 103-1, A Practical
Approach to Making Policy, effective
February 21, 1995. These bulletins were
last issued in 1978 and 1959,
respectively, and RUS believes the
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information they contain is obsolete and
unnecessary.

List of Subjects

7 CFR Part 1710

Electric power, Electric utilities, Loan
programs—energy, Rural areas.

7 CFR Part 1712

Administrative practice and
procedure, Electric power, Electric
utilities, Guaranteed program, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas.

7 CFR Part 1714

Electric power, Loan programs—
energy, Rural areas.

7 CFR Part 1717

Administrative practice and
procedure, Electric power, Electric
utilities, Intergovernmental relations,
Investments, Lien accommodation, Lien
subordination, Loan programs—energy,
Reporting and recordkeeping
requirements, Rural development.

7 CFR Part 1719

Administrative practice and
procedure, Electric power, Electric
utilities, Guaranteed program, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas.

7 CFR Part 1785

Electric power, Loan programs—
energy, Rural areas.

For the reasons set out in the
preamble and under the authority of 7
U.S.C. 90 et seq., RUS amends 7 CFR
Chapter XVII as follows:

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCEDURES
COMMON TO INSURED AND
GUARANTEED ELECTRIC LOANS

1.The authority citation for part 1710
continues to read as follows:

Authority: 7 U.S.C. 901-950(b); Public Law
99-591, 100 Stat. 3341-16; Public Law 103-
354, 108 Stat. 3178.

2. Section 1710.2 is amended by
removing the existing definition of
“Loan Period” and adding two new
definitions in alphabetical order to read
as follows:

§1710.2 Definitions and rules of
construction.

(a) * X *

Fund advance period means the
period of time during which the
Government may advance loan funds to
the borrower. See 7 CFR 1714.56.

* * * * *

Loan period means the period of time
during which the facilities included in
a loan application will be constructed.
It commences with the date shown on
page 1, in the block headed “‘Cost
Estimates as of,” of RUS Form 740c,
Cost Estimates and Loan Budget for
Electric Borrowers, which is the same as
the date on the Financial and Statistical
Report submitted with the loan
application. The loan period may be up
to 4 years for distribution borrowers
and, except in the case of a loan for new
generating and associated transmission
facilities, up to 4 years for the
transmission facilities and
improvements or replacements of
generation facilities for power supply
borrowers. The loan period for new
generating facilities is determined on a
case by case basis.

* * * * *

3. Section 1710.7 is amended by
removing and reserving paragraph
(d)(@)(Vi).

4. Section 1710.106 is amended by
redesignating paragraph (d) as
paragraph (e) and adding new
paragraphs (d) and (f) to read as follows:

§1710.106 Uses of loan funds.

* * * * *

(d) A distribution borrower may
request a loan period of up to 4 years.
Except in the case of loans for new
generating and associated transmission
facilities, a power supply borrower may
request a loan period of not more than
4 years for transmission and substation
facilities and improvements or
replacements of generation facilities.
The loan period for new generating
facilities is determined on a case by case
basis. The loan period for DSM
activities will be determined in
accordance with §1710.355. The
Administrator may approve a loan
period shorter than the period requested
by the borrower, if in the
Administrator’s sole discretion, a loan
made for the longer period would fail to
meet RUS requirements for loan
feasibility and loan security set forth in
§8§1710.112 and 1710.113, respectively.

* * * * *

(A)(1) For borrowers having one or
more loans approved on or after October
1, 1991, advances of funds will be made
only for the primary budget purposes
included in the loan as shown on RUS
Form 740c as amended and approved by
RUS, or on a construction work plan or
a construction work plan amendment
approved by RUS. Each advance will be
charged to the oldest outstanding note(s)
having unadvanced funds for the
primary budget purpose for which the
request for advances was made,

regardless of whether such notes are
associated with loans approved before
or after October 1, 1991, unless any
conditions on advances under any of
these notes have not been met by the
borrower.

(2) For borrowers whose most recent
loan was approved before October 1,
1991, advances will be made on the
oldest outstanding note having
unadvanced funds, unless any
conditions on advances under such note
have not been met by the borrower.

5. Section 1710.110 is amended by
revising paragraph (c)(1)(ii) and adding
a new paragraph (c)(3) to read as
follows:

§1710.110 Supplemental financing.

* * * * *

(c) Supplemental financing required
for municipal rate loans—(1)
Distribution borrowers.

* * * * *

(ii) All other distribution borrowers
must obtain supplemental financing
according to their plant revenue ratio
(PRR), as defined in §1710.2, based on
the most recent year-end data available
on the date of loan approval, as follows:

Supplemental loan

PRR percentage
9.00 and above ............... 10
8.01-8.99 20
8.00 and below ............... 30

* * * * *

(3) Subsequent loans. (i) If more than
5 percent of an insured loan made prior
to November 1, 1993, or of a municipal
rate loan is terminated or rescinded, the
amount of supplemental financing
required in the borrower’s next loan
after the rescission for which
supplemental financing is required,
pursuant to paragraph (a) of this section,
will be adjusted to average the actual
supplemental financing portion on the
terminated or rescinded loan with the
supplemental financing portion that
would have been required on the new
loan according to paragraphs (c)(1) and
(2) of this section, in accordance with
the formulas set forth in paragraphs
(c)(3)(ii) and (iii) of this section.

(i) If a borrower’s supplemental
financing requirement as set forth in
paragraphs (a), (c)(1), and (c)(2) of this
section has not changed between the
most recent loan and the loan being
considered, then the amount of
supplemental financing required for the
new loan will be computed as follows:

Supplemental financing amount, new
loan=[(A+B)xC] — D
where:
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A = The total funds ($) actually
advanced from the first loan,
including both RUS loan funds and
funds from the supplemental loan,
plus any unadvanced funds still
available to the borrower after the
rescission.

B = The total amount ($) for facilities of
the new loan request, including
both RUS loan funds and funds
from supplemental loans.

C = The proportion (%) of supplemental
financing required on the loans
according to paragraphs (a), (c)(1)
and (c)(2) of this section.

D = The amount ($) of supplemental
funds actually advanced on the first
loan, plus any unadvanced
supplemental funds still available
to the borrower after the rescission.

(iii) If a borrower’s supplemental
financing requirement as set forth in
paragraphs (a), (c)(1), and (c)(2) of this
section has changed between the most
recent loan and the loan being
considered, then the amount of
supplemental financing required for the
new loan will be the weighted average
of the portions otherwise applicable on
the two loans and will be computed as
follows:

Supplemental financing amount, new
loan = (AxXC)+(BxC,) —D

where:

A = The total funds ($) actually
advanced from the first loan,
including both RUS loan funds and
funds from the supplemental loan,
plus any unadvanced funds still
available to the borrower after the
rescission.

B = The total amount ($) for facilities of
the new loan request, including
both RUS funds and funds from
supplemental loans.

C1 = The proportion (%) of
supplemental financing required on
the old loan according to
paragraphs (a), (c)(1) and (c)(2) of
this section.

C2 = The proportion (%) of
supplemental financing required on
the new loan according to
paragraphs (a), (c)(1) and (c)(2) of
this section.

D = The amount ($) of supplemental
funds actually advanced on the first
loan, plus any unadvanced
supplemental funds still available
to the borrower after the rescission.

* * * * *

6. Section 1710.112 is amended by
adding a new paragraph (b)(10) to read
as follows:

§1710.112 Loan feasibility.

* * * * *

(b)* * *

(10) The borrower’s projected
capitalization, measured by its equity as
a percentage of total assets, is adequate
to enable the borrower to meet its
financial needs and to provide service
consistent with the RE Act. Among the
factors to be considered in reviewing the
borrower’s projected capitalization are
the economic strength of the borrower’s
service territory, the inherent cost of
providing service to the territory, the
disparity in rates between the borrower
and neighboring utilities, the intensity
of competition faced by the borrower
from neighboring utilities and other
power sources, and the relative amount
of new capital investment required to
serve existing or new loads.

7. Section 1710.115 is amended by
revising paragraph (b) to read as follows:

§1710.115 Final maturity.
* * * * *

(b) Loans made or guaranteed by RUS
for facilities owned by the borrower
generally must be repaid with interest
within a period, up to 35 years, that
approximates the expected useful life of
the facilities financed. The expected
useful life shall be based on the
weighted average of the useful lives that
the borrower proposes for the facilities
financed by the loan, provided that the
proposed useful lives are deemed
appropriate by RUS. RUS Form 740c,
Cost Estimates and Loan Budget for
Electric Borrowers, submitted as part of
the loan application must include, as a
note, either a statement certifying that at
least 90 percent of the loan funds are for
facilities that have a useful life of 33
years or longer, or a schedule showing
the costs and useful life of those
facilities with a useful life of less than
33 years. The useful lives proposed by
the borrower for the facilities financed
must be consistent with the borrower’s
proposed depreciation rates for these
facilities. In states where the borrower
must obtain state regulatory authority
approval of depreciation rates for rate
making purposes, the depreciation rates
used for the purposes of this paragraph
shall be the rates currently approved by
the state authority or rates for which the
borrower plans to seek state authority
approval, provided that these rates are
deemed appropriate by RUS. In other
states, if the rates proposed by the
borrower are not deemed appropriate by
RUS, RUS will base expected useful life
on the depreciation rates listed in
Bulletin 183-1, or its successor, revising
such rates as necessary to reflect current
industry practice (for availability of
bulletins, see §1710.5.). Final maturities
for loans for the implementation of
programs for demand side management
and energy resource conservation and

on and off grid renewable energy
sources not owned by the borrower will
be determined by RUS. Due to the
uncertainty of predictions over an
extended period of time, RUS may add
up to 2 years to the composite average
useful life of the facilities in order to

determine final maturity.
* * * * *

§1710.116

8. Section 1710.116 is removed and
reserved.

9. Section 1710.251 is amended by
revising paragraph (b) to read as follows:

[Removed and Reserved]

§1710.251 Construction work plans—
distribution borrowers.
* * * * *

(b) A distribution borrower’s CWP
shall cover a construction period of
between 2 and 4 years, and include all
facilities to be constructed which are
eligible for RUS financing, whether or
not RUS financial assistance will be
sought or be available for certain
facilities. Any RUS financing provided
for the facilities will be limited to a 4
year loan period. The construction
period covered by a CWP in support of
a loan application shall not be shorter
than the loan period requested for
financing of the facilities.

* * * * *

10. Section 1710.252 is amended by
revising paragraph (b) to read as follows:

§1710.252 Construction work plans—
power supply borrowers.
* * * * *

(b) Normally a power supply
borrower’s CWP shall cover a period of
3 to 4 years. While comprehensive
CWP’s are desired, if there are
extenuating circumstances RUS may
accept a single-purpose transmission or
generation CWP in support of a loan
application or budget reclassification.
The construction period covered by a
CWP in support of a loan application
shall not be shorter than the loan period

requested for financing of the facilities.
* * * * *

11. Subpart | is added to part 1710 to
read as follows:

Subpart I—Application Requirements and
Procedures for Insured and Guaranteed
Loans

Sec.

1710.400 Initial contact.

1710.401 Loan application documents.

1710.402-1710.403 [Reserved]

1710.404 Additional requirements.

1710.405 Supplemental financing
documents.

1710.406 Loan approval.

1710.407 Loan documents.
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Subpart I—Application Requirements
and Procedures for Insured and
Guaranteed Loans

§1710.400 Initial contact.

(a) Loan applicants that do not have
outstanding loans from RUS should
write to the Rural Utilities Service
Administration, United States
Department of Agriculture, Washington,
DC 20250-1500. A field or headquarters
staff representative may be assigned by
RUS to visit the applicant and discuss
its financial needs and eligibility.
Borrowers that have outstanding loans
should contact their assigned RUS
general field representative (GFR) or, in
the case of a power supply borrower, the
Director, Power Supply Division.
Borrowers may consult with RUS field
representatives and headquarters staff,
as necessary.

(b) Before submitting an application
for an insured loan the borrower shall
ascertain from RUS the amount of
supplemental financing required, as set
forth in §1710.110. If the borrower is
applying for either a municipal rate loan
subject to the interest rate cap or a
hardship rate loan, the application must
provide a preliminary breakdown of
residential consumers either by county
or by census tract. Final data must be
included with the application. See
§1710.401(a)(8).

§1710.401 Loan application documents.

(a) All borrowers. All applications for
electric loans shall include the
documents listed in this paragraph. The
first page of the application shall be a
list of the documents included in the
application. The borrower may use RUS
Form 726, Checklist for Electric Loan
Application, or a computer generated
equivalent as this list.

(1) Transmittal letter. A letter signed
by the borrower’s manager indicating
the actual corporate name and taxpayer
identification number of the borrower
and addressing the following items:

(i) The need for flood hazard
insurance;

(ii) Breakdown of requested loan
funds by state;

(iii) A listing of the counties served by
the borrower;

(iv) A listing of threatened actions by
third parties that could adversely affect
the borrower’s financial condition,
including annexations or other actions
affecting service territory, loads, or
rates; and

(v) A listing of pending regulatory
proceedings pertaining to the borrower.

(2) Board resolution. This document
is the formal request by the borrower’s
board of directors for a loan from RUS.
The board resolution shall include:

(i) The requested loan amount, loan
term, final maturity, and method of
amortization (8 1710.110(b));

(ii) The sources and amounts of any
supplemental or other financing;

(iti) Authorization for RUS to release
appropriate information to
supplemental or other lender(s), and
authorization for these lenders to release
appropriate information to RUS; and

(iv) For an insured loan, a statement
of whether the application is for a
municipal rate loan, with or without the
interest rate cap, or a hardship loan. If
the application is for a municipal rate
loan, the board resolution must indicate
whether the borrower intends to elect
the prepayment option. See 7 CFR
1714.4(c).

(3) RUS Form 740c, Cost Estimates
and Loan Budget for Electric Borrowers.
This form together with its attachments
lists the construction, equipment,
facilities and other cost estimates from
the construction work plan or
engineering and cost studies, and the
sources of financing for each
component. The date on page 1 of the
form is the beginning date of the loan
period and shall be the same as the date
on the Financial and Statistical Report
submitted with the application
(paragraph (a)(5) of this section). Form
740c also includes the following
information, exhibits, and attachments:

(i) Description of funds and materials.
This description details the availability
of materials and equipment, any
unadvanced funds from prior loans, and
any general funds the borrower
designates, to determine the amount of
such materials and funds to be applied
against the capital requirements
estimated for the loan period.

(ii) Useful life of facilities financed by
the loan. Form 740c must include, as a
note, either a statement certifying that at
least 90 percent of the loan funds are for
facilities that have a useful life of 33
years or longer, or a schedule showing
the costs and useful life of those
facilities with a useful life of less than
33 years. This statement or schedule
will be used to determine the final
maturity of the loan. See §1710.115.

(iii) Reimbursement schedule. This
schedule lists the date, amount, and
identification number of each inventory
of work orders and special equipment
summary that form the basis for the
borrower’s request for reimbursement of
general funds on the RUS Form 740c.
See §1710.109. If the borrower is not
requesting reimbursement, this schedule
need not be submitted.

(iv) Location of consumers. If the
application is for a municipal rate loan
subject to the interest rate cap, or for a
loan at the hardship rate, and the

average number of consumers per mile
of the total electric system exceeds 17,
Form 740c must include, as a note, a
breakdown of funds included in the
proposed loan to furnish or improve
service to consumers located in an
urban area. See 7 CFR 1714.7(c) and
1714.8(d). This breakdown must
indicate the method used by the
borrower for allocating loan funds
between urban and non urban
consumers.

(4) RUS Form 740g, Application for
Headquarters Facilities. This form lists
the individual cost estimates from the
construction work plan or other
engineering study that support the need
for RUS financing for any warehouse
and service type facilities included, and
funding requested for such facilities
shown on RUS Form 740c. If no loan
funds are requested for headquarters
facilities, Form 740g need not be
submitted.

(5) Financial and statistical report.
Distribution borrowers shall submit
these data on RUS Form 7; power
supply borrowers shall use RUS Form
12. The form shall contain the most
recent data available, which shall not be
more than 60 days old when received by
RUS.

(6) Pending litigation statement. A
statement from the borrower’s counsel
listing any pending litigation, including
levels of related insurance coverage and
the potential effect on the borrower.
This statement and the statements from
counsel required by paragraphs (a)(7)
and (15) of this section may be
combined into a single document.

(7) Mortgage information. A new
mortgage will be required if this is a
borrower’s first application for a loan
under the RE Act. A restated mortgage,
or a mortgage supplement will be
required if there has been a material
change to the real property owned by
the borrower since the most recent RUS
loan, loan guarantee, or lien
accommodation, if the requested loan
would cause the borrower to exceed its
previously authorized debt limit, or if
RUS otherwise determines it necessary.
If there has been no material change to
the real property owned by the borrower
since the most recent RUS loan or loan
guarantee, the borrower must submit an
opinion of its counsel to that effect. If
a new or restated mortgage or a
mortgage supplement is required, the
borrower must provide the following:

(i) Property schedule. For a new or
restated mortgage or for a mortgage
supplement, the following information
shall be submitted in a form satisfactory
to RUS:
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(A) A listing of the counties where the
borrower’s existing electric facilities and
new facilities are or will be located;

(B) A listing and description of all real
property owned by the borrower; and

(C) An opinion of the borrower’s
counsel certifying that the property
schedule is complete and adequate for
inclusion in a security instrument to be
executed by the borrower to secure an
RUS loan.

(if) Maximum debt limit. For a new
mortgage, or if the proposed loan would
result in the borrower’s existing
mortgage debt limit being exceeded, a
resolution of the borrower’s board of
directors, and any other authorizations
or certifications required by State law,
certifying that a new debt limit has been
legally established that is adequate to
accommodate existing indebtedness and
the proposed new financing, including
any concurrent loans.

(8) Rate disparity and consumer
income data. If the borrower is applying
under the rate disparity and consumer
income tests for either a municipal rate
loan subject to the interest rate cap or
a hardship rate loan, the application
must provide a breakdown of residential
consumers either by county or by
census tract. In addition, if the borrower
serves in 2 or more states, the
application must include a breakdown
of all ultimate consumers by state. This
breakdown may be a copy of Form EIA
861 submitted by the Borrower to the
Department of Energy or in a similar
form. See 7 CFR 1714.7(b) and
1714.8(a). To expedite the processing of
loan applications, RUS strongly
encourages distribution borrowers to
provide this information to the GFR
prior to submitting the application.

(9) Standard Form 100—Equal
Employment Opportunity Employer
Report EEO—1. This form, required by
the Department of Labor, sets forth
employment data for borrowers with
100 or more employees. A copy of this
form, as submitted to the Department of
Labor, is to be included in the
application for an insured loan if the
borrower has more than 100 employees.
See §1710.122.

(10) Form AD-1047, Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions. This statement
certifies that the borrower will comply
with certain regulations on debarment
and suspension required by Executive
Order 12549, Debarment and
Suspension (3 CFR, 1986 Comp., p.
189). See 7 CFR part 3017 and
§1710.123.

(11) Uniform Relocation Act
assurance statement. This assurance,
which need not be resubmitted if

previously submitted, provides that the
borrower shall comply with 49 CFR part
24, which implements the Uniform
Relocation Assistance and Real Property
Acquisition Policy Act of 1970, as
amended by the Uniform Relocation Act
Amendments of 1987 and 1991. See
§1710.124.

(12) Lobbying. The following
information on lobbying is required
pursuant to 7 CFR part 3018 and
§1710.125. Borrowers applying for both
insured and guaranteed financing
should consult RUS before submitting
this information.

(i) Certification regarding lobbying.
This statement certifies that the
borrower shall comply with certain
requirements with respect to restrictions
on lobbying activities.

(ii) Standard Form LLL—Disclosure of
Lobbying Activities. This disclosure
form is required from those borrowers
engaged in lobbying activities.

(13) Federal debt delinquency
requirements. See 1710.126. The
following documents are required:

(i) Report on Federal debt
delinquency. This report indicates
whether or not a borrower is delinquent
on any Federal debt.

(ii) Certification Regarding Federal
Government Collection Options. This
statement certifies that a borrower has
been informed of the collection options
the Federal Government may use to
collect delinquent debt. The Federal
Government is authorized by law to take
any or all of the following actions in the
event that a borrower’s loan payments
become delinquent or the borrower
defaults on its loans:

(A) Report the borrower’s delinquent
account to a credit bureau;

(B) Assess additional interest and
penalty charges for the period of time
that payment is not made;

(C) Assess charges to cover additional
administrative costs incurred by the
Government to service the borrower’s
account;

(D) Offset amounts owed directly or
indirectly to the borrower under other
Federal programs;

(E) Refer the borrower’s debt to the
Internal Revenue Service for offset
against any amount owed to the
borrower as an income tax refund;

(F) Refer the borrower’s account to a
private collection agency to collect the
amount due; and

(G) Refer the borrower’s account to
the Department of Justice for collection.

(14) Articles of incorporation and
bylaws. The following are required if
either document has been amended
since the last loan application was
submitted to RUS, or if thisis a

borrower’s first application for a loan
under the RE Act:

(i) The borrower’s articles of
incorporation currently in effect, as filed
with the appropriate state office, setting
forth the borrower’s corporate purpose;
and

(ii) The bylaws currently in effect, as
adopted by the borrower’s board of
directors, setting forth the manner by
which the borrower’s organization will
be governed and regulated.

(15) State regulatory approvals. In
states in which regulatory authorities
have jurisdiction over the borrower’s
rates, the borrower must provide
satisfactory evidence, pursuant to
§§1710.105 and 1710.151(f), based on
the information available, such as an
opinion of counsel or of another
qualified source, that the state
regulatory authority will not exclude
from the borrower’s rate base any of the
facilities included in the loan request, or
otherwise prevent the borrower from
charging rates sufficient to repay with
interest the debt incurred for the
facilities.

(16) Seismic safety certifications. This
certification shall be included, if
required under 7 CFR part 1792.

(17) Rates. (i) A distribution borrower
shall explain any recent or planned
changes in retail rates, the status of any
pending rate cases before a state
regulatory authority, or other pertinent
rate information.

(i) A power supply borrower shall
submit a schedule of its wholesale rates
currently in effect. Any changes in this
schedule are subject to RUS approval.

(18) Additional supporting data.
Additional supporting data may be
required by RUS depending on the
individual application or conditions.
Examples of such additional supporting
data include information about
acquisitions, headquarters facilities,
generation or transmission facilities,
large power loads or special loads.

(b) Distribution borrowers. In addition
to the items in paragraph (a) of this
section, applications for loans submitted
by distribution borrowers shall include
the borrower’s area coverage and line
extension policies. If there have been
any amendments to area coverage or
line extension policies since the last
loan application submitted to RUS, or if
this is a borrower’s first application for
a loan under the RE Act, the borrower
shall submit the board of directors’
approved policies on area coverage and
line extensions. See 8§1710.103 and
1710.151(a).

(c) Primary support documents. In
addition to the loan application,
consisting of the documents required by
paragraphs (a) and (b) of this section, all
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borrowers must also provide RUS with
the following primary support
documents pursuant to §1710.152:

(1) Along with the loan application,
the borrower shall submit to RUS a
Long-Range Financial Forecast (LRFF),
that meets the requirements of subpart
G of this part. The forecast shall include
any sensitivity analysis or analysis of
alternative scenarios required by
subpart G of this part, and shall be
accompanied by a certified board
resolution adopting, and indicating the
board of directors’ approval of, the
LRFF, and directing management to take
whatever steps may be necessary,
including the filing for rate increases, to
achieve the TIER goals set forth in the
LRFF.

(2) Prior to RUS’s acceptance of the
loan application, the borrower shall
submit to RUS and receive approval of:

(i) Power Requirements Study (PRS)
that meets the requirements of subpart
E of this part, and is accompanied by a
certified board resolution adopting, and
indicating the board of directors’
approval of, the PRS.

(ii) Construction Work Plan (CWP)
and/or related engineering and cost
studies that meets the requirements of
subpart F of this part, and is
accompanied by a certified board
resolution adopting, and indicating the
board of directors’ approval of, the CWP
and/or engineering and cost studies.

(iii) Borrower’s Environmental Report
(BER), or other environmental
information as required by 7 CFR part
1794.

(iv) Demand Side Management Plan
and/or Integrated Resource Plan, if
required by subpart H of this part.

(d) Submission of documents. (1)
Generally, all information required by
paragraphs (a), (b), and (c)(1) of this
section is submitted to RUS in a single
application package. The information
required by paragraph (c)(2) of this
section is generally submitted to, and
approved by RUS before the application
is submitted.

(2) To facilitate loan review, RUS
urges borrowers to ensure that their
applications contain all of the
information required by this section
before submitting the application to
RUS. Borrowers may consult with RUS
field representatives and headquarters
staff as necessary for assistance in
preparing loan applications.

(3) RUS may, in its discretion, return
an application to the borrower if the
application is not materially complete to
the satisfaction of RUS within 10
months of receipt of any of the items
listed in paragraph (a) or (b) of this
section. RUS will generally advise the
borrower in writing at least 2 months

prior to returning the application as to
the elements of the application that are
not complete.

(4) If an application is returned, an
application for the same loan purposes
will be accepted by RUS if satisfactory
evidence is provided that all of the
information required by this section will
be submitted to RUS within a
reasonable time. An application for loan
purposes included in an application
previously returned to the borrower will
be treated as an entirely new
application.

(e) Complete applications. An
application is complete when all
information required by RUS to approve
a loan is materially complete in form
and substance satisfactory to RUS.

(f) Change in borrower circumstances.
A borrower shall, after submitting a loan
application, promptly notify RUS of any
changes in its circumstances that
materially affect the information
contained in the loan application or in
the primary support documents.

(9) Interest rate category. For pending
loans, RUS will promptly notify the
borrower if its eligibility for an interest
rate category changes pursuant to new
information from the Department of
Energy or the Bureau of the Census. See
7 CFR part 1714.

(Approved by the Office of Management and

Budget under control numbers 0572-0017,
0572-0032 and 0572-1013.)

8§1710.402-1710.403 [Reserved]

§1710.404 Additional requirements.

Additional requirements for insured
electric loans are set forth in 7 CFR part
1714.

§1710.405 Supplemental financing
documents.

(a) The borrower is responsible for
ensuring that the loan documents
required for supplemental financing
pursuant to § 1710.110 are executed in
a timely fashion. These documents are
subject to RUS approval.

(b) Security. Any security offered by
the borrower to a supplemental lender
is subject to RUS approval.

§1710.406 Loan approval.

(a) A loan is approved when the
Administrator signs the administrative
findings.

(b) If the loan is not approved, RUS
will notify the borrower of the reason.

§1710.407 Loan documents.

Following approval of a loan, RUS
will forward the loan documents to the
borrower for execution, delivery,
recording, and filing, as directed by
RUS.

PART 1712—[REMOVED]
12. Part 1712 is removed.

PART 1714—PRE-LOAN POLICIES
AND PROCEDURES FOR INSURED
ELECTRIC LOANS

13. The authority citation for part
1714 continues to read as follows:

Authority: 7 U.S.C. 901-950(b); Pub. L 99—
591, 100 Stat. 3341; Pub. L. 103-353, 108
Stat. 3178 (7 U.S.C. 6941 et seq).

14. Section 1714.6 is amended by
revising paragraph (a)(2) to read as
follows:

§1714.6 Interest rate term.

a***

(2) The following limits apply to the
number of advances of funds that may
be made to the borrower on any
municipal rate loan:

(i) If the loan period is 2 years or less,
not more than 6 advances;

(ii) If the loan period is more than 2
years, not more than 8 advances.

* * * * *

15. Subpart B is added to part 1714
to read as follows:

Subpart B—Terms of Insured Loans

Sec.
1714.50-1714.54 [Reserved]
1714.55 Advance of funds from insured
loans.
1714.56
1714.57
1714.58
1714.59

Fund advance period.
Sequence of advances.
Amortization of principal.
Rescission of loans.

Subpart B—Terms of Insured Loans

§1714.50-1714.54 [Reserved]

§1714.55 Advance of funds from insured
loans.

The borrower shall request advances
of funds as needed. Advances are
subject to RUS approval and must be
requested in writing on RUS Form 595
or an RUS approved equivalent. Funds
will not be advanced until the
Administrator has received satisfactory
evidence that the borrower has met all
applicable conditions precedent to the
advance of funds, including evidence
that the supplemental financing
required under 7 CFR part 1710 and any
concurrent loan guaranteed by RUS are
available to the borrower under terms
and conditions satisfactory to RUS.

§1714.56 Fund advance period.

(a) For loans approved on or after
February 21, 1995, the fund advance
period begins on the date of the loan
note and is one year longer than the
loan period, but not less than 4 years.
For example, the fund advance period
for a loan with a 2-year loan period
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terminates automatically 4 years after
the date of the loan note; a loan with a
4-year loan period terminates
automatically 5 years after the date of
the loan note. The Administrator may
extend the fund advance period on any
loan if the borrower meets the
requirements of paragraph (c) of this
section. As defined in 7 CFR 1710.2, the
loan period begins on the date shown on
page 1 of RUS Form 740c submitted
with the loan application.

(b) For loans approved on or after
June 1, 1984, and before February 21,
1995, the fund advance period begins on
the date of the loan contract, or the most
recent amendment thereto, and
terminates automatically 4 years from
the date of the loan contract, or the most
recent amendment thereto, except as
provided in paragraph (c) of this
section.

(c) The Administrator may agree to an
extension of the fund advance period for
loans approved on or after June 1, 1984,
if the borrower demonstrates to the
satisfaction of the Administrator that the
loan funds continue to be needed for
approved loan purposes (i.e., facilities
included in an RUS-approved
construction work plan).

(1) To apply for an extension, the
borrower must send to RUS, at least 120
days before the automatic termination
date, the following:

(i) A certified copy of a board
resolution requesting an extension of
the Government’s obligation to advance
loan funds;

(ii) Evidence that the unadvanced
loan funds continue to be needed for
approved loan purposes; and

(iii) Notice of the estimated date for
completion of construction.

(2) In the case of financial hardship,
as determined by the Administrator,
RUS may agree to an extension of the
fund advance period even though the
borrower has failed to meet the 120-day
requirement of paragraph (c)(1) of this
section.

(3) If the Administrator approves a
request for an extension, RUS will
notify the borrower in writing of the
extension and the terms and conditions
thereof. An extension will be effective
only if it is obtained in writing prior to
the automatic termination date.

(d) Advances of funds from loans
approved before June 1, 1984, are
generally made during the first 6 years
of the note.

(e) RUS will rescind the balance of
any loan funds not advanced to a
borrower as of the final date approved
for advancing funds.

§1714.57 Sequence of advances.

(a) Except as set forth in paragraph (b)
of this section, concurrent loan funds
will be advanced in the following order:

(1) 50 percent of the RUS insured loan
funds;

(2) 100 percent of the supplemental
loan funds;

(3) The remaining amount of the RUS
insured loan funds.

(b) At the borrower’s request and with
RUS approval, all or part of the
supplemental loan funds may be
advanced before funds in paragraph
(a)(1) of this section.

§1714.58 Amortization of principal.

(a) For insured loans approved on or
after February 21, 1995:

(1) Amortization of funds advanced
during the first 2 years after the date of
the note shall begin no later than 2 years
from the date of the note. Except as set
forth in paragraph (a)(2) of this section,
amortization of funds advanced 2 years
or more after the date of the note shall
begin with the scheduled loan payment
billed in the month following the month
of the advance.

(2) For advances made 2 years or more
after the date of the note, the
Administrator may authorize deferral of
amortization of principal for a period of
up to 2 years from the date of the
advance if the Administrator determines
that failure to authorize such deferral
would adversely affect either the
Government’s financial interest or the
achievement of the purposes of the RE
Act.

(b) For insured loans approved before
February 21, 1995, amortization of
principal shall begin 2 years after the
date of the note for advances made
during the first and second years of the
loan, and 4 years after the date of the
note for advances made during the third
and fourth years.

8§1714.59 Rescission of loans.

(a) A borrower may request rescission
of a loan with respect to any funds
unadvanced by submitting a certified
copy of a resolution by the borrower’s
board of directors.

(b) RUS may rescind loans pursuant
to 1714.56.

(c) Borrowers who prepay RUS loans
at a discounted present value pursuant
to 7 CFR part 1786, subpart F, are
required to rescind the unadvanced
balance of all outstanding electric notes
pursuant to 7 CFR 1786.158(j).

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

16. The authority citation for part
1717 continues to read as follows:
Authority: 7 U.S.C. 901-950b; Pub. L. 103—-

354, 108 Stat. 3178 (7 U.S.C. 6941 et seq),
unless otherwise noted.

§8§1717.856 and 1717.860 [Amended]

17. Part 1717 is amended by removing
and reserving §§1717.856(d) and
1717.860(e).

PART 1719—[REMOVED]
18. Part 1719 is removed.

PART 1785—LOAN ACCOUNT
COMPUTATIONS, PROCEDURES AND
POLICIES FOR ELECTRIC AND
TELEPHONE BORROWERS

19. The authority citation for part
1785 continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; Title 1,
Subtitle D, sec. 1403, Omnibus Budget
Reconciliation Act of 1987, Pub. L. 100-203,
101 Stat. 1330; Pub. L. 103—-354, 108 Stat.
3178 (7 U.S.C. 6941 et seq).

Subpart A [Removed and Reserved]

20. Subpart A of part 1785 is removed
and reserved.

Dated: January 9, 1995.
Bob J. Nash,

Under Secretary, Rural Economic and
Community Development.

[FR Doc. 95-1051 Filed 1-18-95; 8:45 am]
BILLING CODE 3410-15-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 32
RIN 3150-AF26

Requirement to Report Transfers of
Devices to Generally Licensed Persons

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations governing the reporting of
transfers of devices to generally licensed
persons. The amendments relieve initial
distributors of the devices from their
requirement to provide copies of the
transfer reports to each appropriate NRC
Regional Office. Because the reports are
already sent to NRC Headquarters, it is
not necessary for each Regional office to
receive copies. These amendments
would reduce the administrative burden
on the initial distributors.
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EFFECTIVE DATE: December 31, 1994.

FOR FURTHER INFORMATION CONTACT:
John W. Lubinski, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-7868.

SUPPLEMENTARY INFORMATION:
Background

Each person licensed to initially
transfer devices to persons generally
licensed under 10 CFR 31.5 or 31.7 is
required, in part, to send a report of all
transfers of devices to generally licensed
persons to the Director, Office of
Nuclear Material Safety and Safeguards
(NMSS), with a copy of the report to
each appropriate Regional Office. The
reports are required to either be
submitted on a quarterly basis in
accordance with 10 CFR 32.52 or on
annual basis in accordance with 10 CFR
32.56. The general licensees are not
required to report receipt of the devices.
Therefore, the reports from the
distributors are the only notification to
NRC concerning who is using byproduct
material under the general license. The
information is required to be submitted
so that NRC is aware of the identity of
all persons using byproduct material
under a general license.

Discussion

NMSS is maintaining a computerized
database at NRC Headquarters which
contains the information provided in
the transfer reports submitted in
accordance with 10 CFR 32.52 and
32.56. The database allows the NRC staff
to query specific information about the
general licensees and the devices they
possess and to print standard and
custom reports. Information from the
database allows the NRC staff to locate
information without sifting through
each report submitted by the
distributors. The information in the
database is available to all NRC
personnel who request it from the
database administrator.

Specific information from the reports
required by 10 CFR 32.52 or 32.56 is
more useful to NRC Regional staff
because it is generated from the
computerized database. Therefore, it is
not necessary for vendors to provide
copies of the reports to the Regional
Offices. It is only necessary for the
initial distributor to continue to provide
the reports to NRC Headquarters
through the Director, NMSS.

Changes in the Regulations

Paragraph (a), under 10 CFR 32.52
““Same: Material transfer reports and
records,” and 10 CFR 32.56 ““Same:

Material transfer reports,” require, in
part, that the initial distributors of
generally licensed devices provide
copies of the reports of transfer to
general licensees to each appropriate
NRC Regional Office. This regulation is
being amended to remove this
requirement. The distributors will only
be required to submit copies to the
Director, NMSS.

These amendments are exempt from
the notice and comment requirements of
section 553 of the Administrative
Procedure Act (APA). The general
rulemaking provision of the APA,
§553(b)(A), permits an agency to issue
procedural rules without prior notice
since such rules do not alter any
person’s substantive rights. These
amendments fall within the exemption
provided by the APA because they
address the administrative procedures
used by the NRC to process reports
received pursuant to 10 CFR 32.52 and
32.56 and will not affect the public
health and safety.

Waiver of Administrative Procedure
Act Requirements

Because these amendments deal with
agency practice and procedure, the
notice and comment provisions of the
APA do not apply pursuant to 5 U.S.C.
553(b)(A). Good cause exists to dispense
with the usual 30-day delay in the
effective date because the amendments
address the administrative procedures
used by the NRC to process reports
received from licensees. The change
provides for a decrease in the number of
reports the distributors must submit and
will not affect public health and safety.

Compatibility of Agreement State
Regulations

10 CFR 32.52 and 32.56 are currently
designated Division Il matters of
compatibility for Agreement State
regulations. The revisions addressed in
this rule deal solely with a reduction in
the administrative burden on those
licensees (initial distributors) required
to send reports to the NRC for the
transfer of devices for use by persons
generally licensed under 10 CFR 31.5 or
31.7. The rule does not affect the current
compatibility designations and
therefore, 10 CFR 32.52 and 32.56
continue to be designated as Division Il
matters of compatibility.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(3)(iii). Therefore, neither an
environmental impact statement nor an

environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule amends the
information collection requirements that
are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.).
These requirements were approved by
the Office of Management and Budget,
approval number 3150-0001.

The public reporting burden will be
reduced as a result of this rule change.
It is estimated that the average annual
reduction in burden to each licensee
distributing devices in accordance with
10 CFR 32.52 will be 1.2 hours per year.
This represents a reduction in the time
needed to copy and mail reports. The
average annual reduction in burden to
each licensee distributing devices in
accordance with 10 CFR 32.56 will be
negligible. Send comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for further
reducing this burden, to the Information
and Records Management Branch
(T6F33), U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, and to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0001), Office of
Management and Budget, Washington,
DC 20503.

Regulatory Analysis

The NRC has not prepared a
regulatory analysis for this final
regulation since the change is only
administrative in nature and represents
a reduction in burden to all affected
licensees.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and, therefore, a
bckfit analysis is not required because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 32

Byproduct material, Criminal
penalties, Labeling, Nuclear materials,
Radiation protection, Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble and under the authority of the
atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR Part 32.
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PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT MATERIAL

1. The authority citation for 10 CFR
Part 32 continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2.In §32.52, paragraph (a) is revised
to read as follows:

§32.52 Same: Material transfer reports
and records.
* * * * *

(a) Report to the Director of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, all
transfers of such devices to persons for
use under the general license in §31.5
of this chapter. Such reports must
identify each general licensee by name
and address, and individual by name
and/or position who may constitute a
point of contact between the
Commission and the general licensee,
the type of device transferred, and the
quantity and type of byproduct material
contained in the device. If one or more
intermediate persons will temporarily
possess the device at the intended place
of use prior to its possession by the user,
the report must include identification of
each intermediate person by name,
address, contact, and relationship to the
intended user. If no transfers have been
made to persons generally licensed
under 8 31.5 of this chapter during the
reporting period, the report must so
indicate. The report must cover each
calendar quarter and must be filed
within 30 days thereafter.

* * * * *

3. Section 32.56 is revised to read as
follows:

§32.56 Same: Material transfer reports.

Each person licensed under § 32.53
shall file an annual report with the
Director of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555—
0001, which must state the total
quantity of tritium or promethium-147
transferred to persons generally licensed
under 8§ 31.7 of this chapter. The report
must identify each general licensee by
name, state the kinds and numbers of
luminous devices transferred, and
specify the quantity of tritium or
promethium-147 in each kind of device.
Each report must cover the year ending
June 30 and must be filed within thirty
(30) days thereafter.

* * * * *

Dated at Rockville, Maryland, this 5th day
of January 1995.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 95-1270 Filed 1-18-95; 8:45 am]
BILLING CODE 7590-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-NM-235-AD; Amendment
39-9122; AD 94-22-10 R1]

Airworthiness Directives; De Havilland
Model DHC-8-100 and DHC-8-300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to certain De Havilland
Model DHC-8-100 and DHC-8-300
series airplanes, that currently requires
a revision to the Airplane Flight Manual
(AFM) to advise flight crew members
that certain cockpit indications may
reveal faulty anti-collision strobe light
units, and to provide procedures for
subsequent flight crew and maintenance
action. That AD also requires a
modification that eliminates the need
for the AFM revision. That AD was
prompted by reports that the function of
the proximity switch electronics unit
(PSEU) may be adversely affected
during operation of the white anti-
collision lights. The actions specified by
that AD are intended to ensure correct
operation of the PSEU and its associated
systems. This amendment revises the
applicability of the existing AD to add
one model of affected airplanes.

DATES: Effective February 3, 1995.

The incorporation by reference of
certain publications listed in the
regulations was approved previously by
the Director of the Federal Register as of
December 15, 1994 (59 FR 58765,
November 15, 1994).

Comments for inclusion in the Rules
Docket must be received on or before
March 20, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM—
235—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from De

Havilland, Inc., Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 181
South Franklin Avenue, Room 202,
Valley Stream, New York; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Michele Maurer, Aerospace Engineer,
Systems and Equipment Branch, ANE—
173, New York Aircraft Certification
Office, FAA, Engine and Propeller
Directorate, 181 South Franklin Avenue,
Room 202, Valley Stream, New York
11581; telephone (516) 791-6427; fax
(516) 791-9024.

SUPPLEMENTARY INFORMATION: On
October 26, 1994, the FAA issued AD
94-22-10, amendment 39-9060 (59 FR
58765, November 15, 1994), which is
applicable to certain De Havilland
Model DHC-8-100 and —300 series
airplanes. That action requires a
revision to the FAA-approved Airplane
Flight Manual (AFM) to advise the flight
crew that certain cockpit indications
may reveal faulty anti-collision strobe
light units, and to provide procedures
for subsequent flight crew and
maintenance action. It also requires the
installation of a modification that
eliminates the need for the AFM
revision.

That action was prompted by reports
indicating that the electrical power
supplies of the white anti-collision
lights may develop a fault that produces
greater than normal electrical emissions.
The cause of this fault has been
attributed to a capacitor failure in some
“Grimes” strobe light systems. This
electromagnetic interference can
adversely affect the operation of the
proximity switch electronics unit
(PSEU) and its associated systems.
Incorrect operation of the PSEU and its
associated systems may interfere with or
distract the flight crew in carrying out
its regular duties during flight or on the
ground, and thus serve to compromise
the safe operation of the airplane. The
requirements of AD 94-22-10 are
intended to ensure the correct operation
of the PSEU and its associated systems.

The AFM revision that is required by
AD 94-22-01 is intended to advise the
flight crew of the fact that the electrical
power supplies for the white anti-
collision lights may fail and cause
various abnormal indications, such as:
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1. flashing of the landing gear green
locked down advisory lights during
cruise;

2. fluctuation of cabin pressurization
rate needle during cruise;

3. retraction and extension of roll and
ground spoilers during ground
operation;

4. loss of nose landing gear steering
subsequent to landing; and

5. loss of wheel brakes below 35-40
knots.

The AFM revision advises the flight
crew that, if any of these abnormal
indications are observed, they must
select the “A/COL light switch—RED,”
and leave the switch in this position for
the remainder of the flight.

The flight crew and maintenance
procedures that are required by AD 94—
22-10 are described in De Havilland
Alert Service Bulletin S.B. A8-33-33,
dated May 31, 1993. These procedures
are intended to detect faulty power
supply units. The alert service bulletin
also describes procedures for
replacement of any faulty “Grimes’ unit
with either a new or serviceable
“Grimes” unit or a new “Whelan”
system (Modification 8/1273).

The terminating modification that is
required by AD 94-22-10 is described
in De Havilland Service Bulletin S/B 8—
33-19, “Revision A”, dated May 31,
1993. This modification (Modification
8/1273) entails replacing the existing
anti-collision strobe light system
(consisting of anti-collision strobe
lights, brackets, and power supplies) at
all three locations with a new, improved
“Whelan anti-collision strobe light
system. (The “Whelan” system includes
new dual strobes, new brackets, and
new power supplies.) This new system
is considered more durable than the
currently installed anti-collision strobe
light system. The “Whelan” system also
has a back-up strobe light at each
position.

Subsequent to the issuance of AD 94—
22-10, the FAA identified a
typographical error in the applicability
of the rule: The applicability statement
of the AD listed ““de Havilland Model
DHC-8-302" as a series of airplanes that
is subject to the requirements of the
rule; however, that model should have
been listed as *‘de Havilland Model
DHC-8-301.” This airplane model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Note: There is no ‘“Model DHC-8-302"
that is currently type certificated.

The FAA has determined that the
unsafe condition addressed by AD 94—
22-10 is likely to exist or develop in
Model DHC—-8-301 series airplanes.
Therefore, AD 94-22—-10 must be
revised to correctly add these airplanes
to its applicability, thereby making them
subject to its requirements.

There currently are no Model DHC-8—
301 series airplanes on the U.S. Register,
however. These airplanes are operated
currently by non-U.S. operators under
foreign registry; therefore, they are not
directly affected by this AD action.
However, the FAA considers that this
revision to the existing AD is necessary
to ensure that the unsafe condition is
addressed in the event that any of these
airplanes are imported and placed on
the U.S. Register in the future.

Should an affected Model DHC-8-301
series airplane be imported and placed
on the U.S. Register in the future, it
would require approximately 16 work
hours to accomplish the required
actions, at an average labor charge of
$60 per work hour. Required parts for
installation of Modification 8/1273 at all
three locations would cost
approximately $1,397 per airplane.
Based on these figures, the total cost
impact of this AD on an operator of a
Model DHC—-8-301 series airplane
would be $2,357 per airplane.

(The current requirements of AD 94-24—
01 affect approximately 74 airplanes of
U.S. registry. Accomplishment of the
currently required actions take
approximately 16 work hours per
airplane, at an average labor rate of $60
per airplane. Required parts for
installation of Modification 8/1273 at all
three locations cost approximately
$1,397 per airplane. Based on these
figures, the total cost impact of the
current requirements of this rule on U.S.
operators is estimated to be $174,418, or
$2,357 per airplane.)

Since this revision action does not
affect any airplane that is currently on
the U.S. register, it has no adverse
economic impact and imposes no
additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary and the
amendment may be made effective in
less than 30 days after publication in the
Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number

and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94—-NM—-235-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9060 (59 FR
58765, November 15, 1994), and by
adding a new airworthiness directive
(AD), amendment 39-9122, to read as
follows:

94-22-10 R1 De Havilland: Amendment
39-9122. Docket 94—-NM-235-AD.
Revises AD 94-22-10, Amendment 39—
9060.

Applicability: Model DHC-8-102, —103,
—301, and —311 series airplanes, having
serial numbers 003 through 214,
inclusive; on which Modification 8/1273
(as described in De Havilland Service
Bulletin S/B No. 8-33-19, Revision ‘A’,
dated May 31, 1993) has not been
accomplished; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure correct operation of the
proximity switch electronics unit (PSEU) and
its associated systems, accomplish the
following:

(a) Within the applicable time specified in
paragraph (a)(1) or (a)(2) of this AD, revise
the Limitations Section of the FAA—approved
Airplane Flight Manual (AFM) to include the
following statement. The revision of the AFM
may be accomplished by inserting a copy of
this AD into the AFM.

“The electrical power supplies for the
white anti-collision lights may fail and cause
the following abnormalities:

—Flashing of the landing gear green locked

down advisory lights during cruise;

—Fluctuation of cabin pressurization rate

needle during cruise; and

—~Retraction and extension of roll and

ground spoilers during ground operation.

The failure may also result in loss of nose
landing gear steering subsequent to landing,
and loss of wheel brakes below 35-40 knots.

If any of these abnormal indications are
observed, select A/COL light switch—RED.
Leave the switch in this position for the
remainder of the flight.”

(1) For Model DHC-8-102, —103, and —311
series airplanes: Accomplish the revision of
the AFM within 30 days after December 15,
1994 (the effective date of AD 94-22-01,
amendment 39-9060),

(2) For Model DHC—8-301 series airplanes:
Accomplish the revision of the AFM within

30 days after the effective date of this
amendment.

(b) If the flight crew reports the occurrence
of any of the cockpit indications stated in
paragraph (a) of this AD: Prior to the next
flight, perform the maintenance procedures
to confirm and isolate the faulty power
supply unit, in accordance with paragraph
I11., Part B, Accomplishment Instructions of
de Havilland Alert Service Bulletin S.B. A8—
33-33, dated May 31, 1993.

(1) If any power supply unit is determined
to be faulty, prior to further flight, replace the
unit with a new or serviceable “Grimes’ unit
or a new “Whelen” system in accordance
with the alert service bulletin.

(2) If the specific unit causing the faults
cannot be determined, prior to further flight,
replace all three units with new or
serviceable ““Grimes’ units or a new
“Whelen’ system in accordance with the
alert service bulletin. Installation of a new
“Whelen” system at all three locations
constitutes terminating action for the
requirements of this AD and, following
installation, the AFM revision required by
paragraph (a) of this AD may be removed.

(c) Within 6 months after the effective date
of this AD, install Modification 8/1273
(which entails replacement of the existing
anti-collision strobe lights, brackets, and
power supplies with the ““ ‘Whelen’ Anti-
Collision Strobe Light System™) at all three
locations, in accordance with de Havilland
Service Bulletin S/B No. 8-33-19, Revision
‘A’, dated May 31, 1993. Following
installation, the AFM revision required by
paragraph (a) of this AD may be removed.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), ANE-170,
FAA, Engine and Propeller Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(e) Special flight permits may be issued in
accordance with 8821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with de Havilland Alert Service Bulletin S.B.
A8-33-33, dated May 31, 1993; and de
Havilland Service Bulletin S/B No. 8-33-19,
Revision ‘A’, dated May 31, 1993; as
applicable. This incorporation by reference
was approved previously by the Director of
the Federal Register, in accordance with 5
U.S.C. 552(a) and 1 CFR part 51, as of
December 15, 1994 (59 FR 58765, November
15, 1994). Copies may be obtained from de
Havilland, Inc., Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorate, New
York Aircraft Certification Office, 181 South

Franklin Avenue, Room 202, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
February 3, 1995.

Issued in Renton, Washington, on January
11, 1995.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-1127 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 94-NM-217—-AD; Amendment
39-9108; AD 94-26-13]

Airworthiness Directives; Boeing
Model 737-300, —400, and -500 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
300, —400, and -500 series airplanes.
This action requires modification of the
leading edge slat access panel and
internal structure at Front Spar Station
(FSS) 250.663. This amendment is
prompted by reports that fuel leaking
from the fuel line at FSS 250.663 flowed
through a drain hole in a slat access
panel and leaked into the turbine
exhaust area. The actions specified in
this AD are intended to prevent
drainage from such a fuel leak into the
turbine exhaust area, which could cause
an external fire under the wing.

DATES: Effective on February 3, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 3,
1995.

Comments for inclusion in the Rules
Docket must be received on or before
March 20, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM—
217-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124—-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington; or at the Office of
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the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Bray, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2681;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: On March
10, 1994, the FAA issued AD 94-06-11,
amendment 39-8858 (59 FR 13444,
March 22, 1994), applicable to certain
Boeing Model 737-300, —400, and -500
series airplanes. That AD requires
modification of the leading edge slat
access panel and internal structure at
Front Spar Station (FSS) 250.663. That
action was prompted by reports that fuel
leaking from the fuel line at FSS
250.663 flowed through a drain hole in
a slat access panel and leaked into the
turbine exhaust area. (The strut drain
system installed on these airplanes is
designed to divert fuel leakage to a point
five feet from the turbine exhaust area.)
One of the incidents caused an external
fire under the wing. Typically, such a
fire could occur on the ground after the
engines have been shut down. The
resultant fire could spread from the
turbine exhaust area to the strut and,
subsequently, could ignite fuel within
the strut. This condition, if not detected
and corrected, could cause an external
fire under the wing.

Since issuance of AD 94-06-11, the
FAA has determined that the same
unsafe condition addressed in that AD
may exist on certain additional Model
737-300, —400, and -500 series
airplanes; therefore, these additional
airplanes also are subject to fuel leakage
into the turbine exhaust area, which
could cause an external fire under the
wing. AD 94-06-11 is applicable only to
airplanes having line positions 1001
through 1976 inclusive, 1978 through
2183 inclusive, 2185 through 2186
inclusive, and 2188 through 2193
inclusive. The additional airplanes
identified are those having line
positions 2184, 2187, 2194 through 2197
inclusive, and 2199. These additional
airplanes are operated currently by non-
U.S. operators under foreign registry.

The FAA has reviewed and approved
Boeing Service Bulletin 737-57-1221,
Revision 2, dated November 17, 1994,
that describes procedures for modifying
the leading edge slat access panel and
internal structure at FSS 250.663.
Incorporation of this modification
entails sealing the drain hole in Slat
Access Panels 6307L and 6407R,
changing the internal structure of the
leading edge panel by creating a drain

path to the strut drain system, and
sealing the slat access panel and the
internal structure of the leading edge
panel to keep fuel leakage within the
new drain path.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent drainage from a fuel leak into
the turbine exhaust area, which could
cause an external fire under the wing.
This AD requires modification of the
leading edge slat access panel and
internal structure at FSS 250.663. The
actions are required to be accomplished
in accordance with the service bulletin
described previously. This AD applies
only to Model 737-300, —400, and -500
series airplanes having line positions
2184, 2187, 2194 through 2197
inclusive, and 2199.

Note: The FAA’s normal policy is that
when an AD requires a substantive change,
such as a change (expansion) in its
applicability, the “old”” AD is superseded by
removing it from the system and a new AD
is added. In the case of this AD action, the
FAA normally would have proposed
superseding AD 94-06-11 to expand its
applicability to include the additional
affected airplanes. However, in
reconsideration of the entire fleet size that
would be affected by a supersedure action,
and the consequent workload associated with
revising maintenance record entries, the FAA
has determined that a less burdensome
approach is to issue a separate AD applicable
only to these additional airplanes. This AD
does not supersede AD 94-06-11; airplanes
listed in the applicability of AD 94-06-11 are
required to continue to comply with the
requirements of that AD. This AD is a
separate AD action, and is applicable on to
Model 737-300, —400, and —500 series
airplanes, line positions 2184, 2187, 2194
through 2197 inclusive, and 2199.]

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this rule to clarify this
requirement.

None of the Model 737-300, —400, or
—500 series airplanes affected by this

action is on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 10 work hours to
accomplish the required actions, at an
average labor charge of $60 per work
hour. The cost of required parts is
expected to be negligible. Based on
these figures, the total cost impact of
this AD would be $600 per airplane.

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, notice
and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
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submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94—-NM-217-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-26-13 Boeing: Amendment 39-9108.
Docket 94-NM-217-AD.

Applicability: Model 737-300, —400, and
—500 series airplanes; line positions 2184,
2187, 2194 through 2197 inclusive, and 2199;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent drainage from a fuel leak into
the turbine exhaust area, which could cause
an external fire under the wing, accomplish
the following:

(a) Within 24 months after the effective
date of this AD, modify the leading edge slat
access panel and internal structure at Front
Spar Station (FSS) 250.663 in accordance
with Boeing Service Bulletin 737-57-1221,
Revision 2, dated November 17, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Boeing Service Bulletin
737-57-1221, Revision 2, dated November
17, 1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
February 3, 1995.

Issued in Renton, Washington, on
December 21, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-1362 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 93-AWP-19]

Amendment of Class D Airspace; Luke
Air Force Base, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment modifies
Class D airspace at Luke Air Force Base,
AZ. The Class D airspace will be
amended due to the relocation of the
Luke Air Force Base TACAN. This
action will realign the Class D airspace
for instrument flight rules (IFR)
operations.

EFFECTIVE DATE: 0901 UTC, March 30,
1995.

FOR FURTHER INFORMATION CONTACT:
Charles Register, System Management
Specialist, System Management Branch,
AWP-530, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 297—
1640.

SUPPLEMENTARY INFORMATION:

History

On March 1, 1993, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
modifying Class D airspace at Luke Air
Force Base, AZ (58 FR 58311). This
action will realign the Class D airspace
for instrument flight rules (IFR)
operations. The Luke Air Force Base
TACAN was relocated from lat.
33°32'06" N, long. 112°22'59" W to lat.
33°32'16" N, long. 112°22'49" W.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class D airspace is published
in Paragraph 5000 of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations amends
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Class D airspace at Luke Air Force Base,
AZ. This action will realign the
extensions to contain instrument flight
rules (IFR) operations because the Luke
Air Force Base TACAN was relocated.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “*significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace safety, Incorporation by
reference, Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.,O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 5000—Class D Airspace

* * * * *

AWP AZ D Phoenix, Luke Air Force Base,
AZ [Revised]

Phoenix Luke Air Force Base, AZ

(Lat. 33°32'06"" N, long. 112°22'59" W)
Luke Air Force Base TACAN

(Lat. 33°32'16" N, long. 112°22'49" W)

That airspace extending upward from the
surface to and including 3,600 feet MSL
within a 4.3-mile radius of Luke Air Force
Base and within 1.8 miles each side of the
Luke TACAN 016° radial, extending from the
4.3-mile radius to 5.2 miles northeast of the
TACAN and within 1.8 miles each side of the
Luke TACAN 202° radial, extending from the
4.3-mile radius to 5.6 miles southwest of the

Luke TACAN, extending that portion east of

a line beginning at

Lat. 33°34'35" N, long. 112°16'59" W; to

Lat. 33°33'55" N, long. 112°16'29" W; to

Lat. 33°33'08" N, long. 112°18'00" W; to

Lat. 33°29'29" N, long. 112°19'29" W; to

Lat. 33°29'00" N, long. 112°19'26" W, and
excluding that airspace within the
Phoenix, AZ Class B airspace area. This
Class D airspace area is effective during
the specific dates and times established
in advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in Los Angeles, California, on
January 6, 1995.

Richard R. Lien,

Manager, Air Traffic Division, Western-Pacific
Region.

[FR Doc. 95-1261 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 94-AWP-29]

Change in Using Agency for Restricted
Areas R—2309 and R-2312; AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action changes the using
agency for Restricted Areas R—2309,
Yuma, AZ, and R-2312, Fort Huachuca,
AZ, from “Southwest Air Defense
Sector/DOS, March AFB, CA” to
“Western Air Defense Sector/DOS,
McChord AFB, WA.” This is an
administrative change initiated by the
U.S. Air Force to reflect its
reorganization. There are no changes to
the boundaries, designated altitudes,
times of designation, or activities
conducted within the affected restricted
areas.

EFFECTIVE DATE: 0901 UTC, March 30,
1995.

FOR FURTHER INFORMATION CONTACT: Jim
Robinson, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 493-4050.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations changes
the using agency for Restricted Areas R—
2309, Yuma, AZ, and R-2312, Fort
Huachuca, AZ, from ““Southwest Air
Defense Sector/DOS, March AFB, CA”
to “Western Air Defense Sector/DOS,
McChord AFB, WA.” This is an

administrative change initiated by the
U.S. Aiir Force to reflect its
reorganization. There are no changes to
the boundaries, designated altitudes,
times of designation, or activities
conducted within the affected restricted
areas. Because this action is a minor
technical amendment in which the
public is not particularly interested, |
find that notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Section 73.23 of part 73 of the Federal
Aviation Regulations was republished
in FAA Order 7400.8B dated March 9,
1994,

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action changes the using agency
of the restricted areas. There are no
changes to the boundaries, designated
altitudes, times of designation, or
activities conducted within the affected
restricted areas. Accordingly, this action
is not subject to environmental
assessments and procedures as set forth
in FAA Order 1050.1D, “‘Policies and
Procedures for Considering
Environmental Impacts.”

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389; 49 U.S.C. 106(g);
14 CFR 11.69.
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§73.23 [Amended]
2. Section 73.23 is amended as
follows:

R-2309 Yuma, AZ [Amended]

By removing ““Using agency. U.S. Air
Force, Southwest Air Defense Sector/DOS,
March AFB, CA.” and substituting the
following: ““Using agency. U.S. Air Force,
Western Air Defense Sector/DOS, McChord
AFB, WA.”

R-2312 Fort Huachuca, AZ [Amended]

By removing ““Using agency. U.S. Air
Force, Southwest Air Defense Sector/DOS,
March AFB, CA.” and substituting the
following: ““Using agency. U.S. Air Force,
Western Air Defense Sector/DOS, McChord
AFB, WA.”

Issued in Washington, DC, on January 10,
1995.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 95-1262 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73
[Airspace Docket No. 94-AWP-27]

Revocation of Restricted Area R—2511;
Fort Ord, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes
Restricted Area R—2511, Fort Ord, CA.
Due to the base closure of Fort Ord, the
Department of the Army no longer has

a requirement for Restricted Area R—
2511. To accommodate the clearing and
disposal of unexploded ordnance at Fort
Ord, a Controlled Firing Area (CFA), has
been established.

EFFECTIVE DATE: 0901 UTC, March 30,
1995.

FOR FURTHER INFORMATION CONTACT: Jim
Robinson, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 493-4050.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations removes
Restricted Area R-2511, Fort Ord, CA.
Due to the base closure of Fort Ord, the
Department of the Army no longer has
a requirement for Restricted Area R—
2511. To accommodate the clearing and
disposal of unexploded ordnance at Fort
Ord, a CFA, has been established. The
CFA is completely contained within the
Fort Ord military reservation. This

action returns formerly restricted
airspace to public use. Because this
action is a minor technical amendment
in which the public is not particularly
interested, | find that notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary. Section 73.25 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8B
dated March 9, 1994.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action removes special use
airspace. This action is not subject to
environmental assessments and
procedures in accordance with FAA
Order 1050.1D, ‘““Policies and
Procedures for Considering
Environmental Impacts” and the
National Environmental Policy Act of
1969 (NEPA).

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]
1. The authority citation for part 73

continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389; 49 U.S.C. 106(g);
14 CFR 11.69.

§73.25

2. Section 73.25 is amended as
follows:

R-2511 Fort Ord, CA [Removed]

[Amended]

Issued in Washington, DC, on January 10,
1995.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 95-1263 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 226

Administration of Assistance Awards
to U.S. Non-Governmental
Organizations

AGENCY: Agency for International
Development (USAID).
ACTION: Interim final rule.

SUMMARY: This interim final rule adds a
new 22 CFR part 226 which implements
Office of Management and Budget
(OMB) Circular A-110 establishing
uniform administrative requirements for
Federal grants and agreements awarded
to institutions of higher education,
hospitals, and other non-profit
organizations. In keeping with existing
USAID policy, this rule is also being
made applicable to commercial
organizations.

EFFECTIVE DATE: This rule is effective
February 21, 1995. Comments must be
submitted before March 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Diana Joan Esposito, Office of
Procurement, Procurement Policy and
Evaluation (M/OP/P), USAID, SA-14
Rm.1600I, 320 21st Street, Washington
DC 20523. Telephone 703 875-1529,
Fax 703 875-1243.

SUPPLEMENTARY INFORMATION: On August
27, 1992, OMB published a proposed
version of Circular A-110 (57 FR
39018). Over 200 comments were
received from Federal agencies, non-
profit organizations, professional
organizations, and others. OMB
addressed these comments in the final
version of the Circular published
November 29, 1993.

The revised Circular was developed
by an interagency task force for
government-wide use in a common rule
format to facilitate regulatory adoption
by executive departments and agencies.
This interim final rule essentially
adopts the Government-wide common
rule format and provisions of the
Circular with some minor changes to the
Circular to add clarity and some agency-
specific technical changes.

I. The Circular provides agencies with
a certain discretion in implementing its
provisions. USAID has exercised this
discretion as follows:
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USAID has decided to include
commercial organizations as recipients
and subrecipients covered by this rule
and not to include foreign or
international organizations. The
definitions have been revised to reflect
this.

The Circular states in ____.22(c) that
advance payment mechanisms include,
but are not limited to, Treasury check
and electronic funds transfer. Because
USAID frequently issues agency letters
of credit for advances, a USAID letter of
credit is also referenced in 226.22.

In Section 226.23(b), USAID has
determined that unrecovered indirect
costs may be included as part of cost
sharing without additional approval
from USAID.

Section 226.24(d) is amended to
reflect USAID’s policy determination
that commercial organizations may not
use the additive formula for program
income.

In Section 226.24(f), USAID provides
that costs incident to the generation of
program income may be deducted from
gross income when they are in keeping
with the applicable cost principles.

1. 22 CFR Part 226 includes the
following additions and changes to A—
110 that have been submitted for OMB
review and approval as deviations:

Section 226.22(g) is revised to provide
that it does not apply to funds earned
in foreign currency.

Section 226.22(i) is revised to state
that separate depository accounts may
be required by the terms of an award
where specifically required under
USAID’s guidance covering endowment
funds.

Section 226.22(1) is revised to provide
that interest earned shall be remitted to
USAID, not HHS, and that USAID may
authorize recipients to retain all interest
earned in accordance with USAID’s
statutory authority.

Sections 226.32 and 226.34 are
revised to allow for USAID to vest title
in an entity other than the recipient
(e.g., so that the recipient country
government may take title when the
award is funded under a bilateral
project agreement between USAID and a
developing country).

Section 226.44(b) is expanded to
provide that certain procurement
information be sent to the USAID Office
of Small Disadvantaged Business
Utilization in accordance with
established USAID practice and Section
602 of the Foreign Assistance Act of
1961, as amended.

Section 226.61 is expanded to
incorporate USAID’s existing authority
to suspend or terminate an award where
continuation would be in violation of
applicable law or otherwise not be in

the national interest of the United
States.

Subpart G contains additional
procurement eligibility requirements
based on USAID’s statutory and
regulatory requirements. The coverage
on eligibility of goods and services,
local cost financing, air transportation,
and ocean shipment is currently
reserved.

I11. Editorial changes designed to help
clarify the provisions for USAID
recipients and program/agreement
officers include the following:

Section 226.2 adds definitions of
“Agreement Officer” and “USAID.”

Section 226.15 includes USAID’s
existing implementation of the Metric
Conversion Act, as amended by the
Omnibus Trade and Competitiveness
Act (15 U.S.C. 205).

Subpart E contains additional
requirements for awards to commercial
(for-profit) organizations.

Subpart F contains coverage of
USAID’s process for disputes with
recipients.

Appendix A contract provisions have
been altered to indicate applicability to
activities conducted in or outside the
United States. Also in Appendix A, the
provision on the Byrd Anti-Lobbying
Amendment corrects the applicability of
the provision which was inadvertently
misstated in the Circular. The provision
applies to awards exceeding $100,000
rather than awards of $100,000 or more.

Waiver of Proposed Rulemaking

It is the practice of USAID to offer
interested parties the opportunity to
comment on proposed regulations.
However, USAID has determined that
further public comment on the common
rule portion is unnecessary because the
substance of the rule received public
comment when published by OMB.
Given the mandatory nature of the bulk
of the text, USAID has determined that
issuance of a Notice of Proposed
Rulemaking for the modifications would
be impractical, unnecessary and
contrary to the public interest since the
changes are relatively few and most
reflect existing policies and practices.
Public comments on USAID-specific
implementation of this interim final rule
are welcome.

Executive Order 12866

USAID has determined that this is not
a significant rule in accordance with
E.O. 12866.

Regulatory Flexibility Act

This is a mandatory, Government-
wide uniform rule. The limited USAID-
specific provisions in the rule have been
reviewed in accordance with the

requirements of the Regulatory
Flexibility Act of 1980 (5 U.S.C. Chapter
6). USAID has determined that these
portions of the rule would not have a
significant economic impact on a
substantial number of small entities
and, therefore, a Regulatory Flexibility
Analysis is not required.

The information collection
requirements contained in this rule have
been previously cleared by OMB.

List of Subjects in 22 CFR Part 226

Accounting, Administrative practice
and procedures, Grant programs, Grant
administration, Reporting and
recordkeeping requirements.

Accordingly, Part 226 of Title 22 of
the Code of Federal Regulations is
added, consisting of Subparts A through
G and Appendix A, to read as follows:

PART 226—ADMINISTRATION OF
ASSISTANCE AWARDS TO U.S. NON-
GOVERNMENTAL ORGANIZATIONS

Subpart A—General

Sec.

226.1
226.2
226.3
226.4
226.5

Subpart B—Pre-Award Requirements

226.10 Purpose.

226.11 Pre-award policies.

226.12 Forms for applying for Federal
assistance.

226.13 Debarment and suspension.

226.14 Special award conditions.

226.15 Metric system of measurement.

226.16 Resource Conservation and
Recovery Act.

226.17 Certifications and representations.

Purpose and applicability.
Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart C—Post-Award Requirements

Financial and Program Management

226.20 Purpose of financial and program
management.

226.21 Standards for financial management
systems.

226.22 Payment.

226.23 Cost sharing or matching.

226.24 Program income.

226.25 Revision of budget and program
plans.

226.26 Non-Federal audits.

226.27 Allowable costs.

226.28 Period of availability of funds.

Property Standards

226.30 Purpose of property standards.

226.31 Insurance coverage.

226.32 Real property.

226.33 Federally-owned and exempt
property.

226.34 Equipment.

226.35 Supplies and other expendable
equipment.

226.36 Intangible property.

226.37 Property trust relationship.
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Procurement Standards

226.40 Purpose of procurement standards.

226.41 Recipient responsibilities.

226.42 Codes of conduct.

226.43 Competition.

226.44 Procurement procedures.

226.45 Cost and price analysis.

226.46 Procurement records.

226.47 Contract administration.

226.48 Contract provisions.

226.49 USAID-Specific procurement
requirements.

Reports and Records

226.50 Purpose of reports and records.

226.51 Monitoring and reporting program
performance.

226.52 Financial reporting.

226.53 Retention and access requirements
for records.

Suspension, Termination and Enforcement

226.60 Purpose of suspension, termination
and enforcement.

226.61 Suspension and termination.

226.62 Enforcement.

Subpart D—After-the-Award Requirements

226.70 Purpose.

226.71 Closeout procedures.

226.72 Subsequent adjustments and
continuing responsibilities.

226.73 Collection of amounts due.

Subpart E—Special Provisions for Awards
to Commercial Organizations

226.80 Scope of subpart.

226.81 Prohibition against profit.

226.82 Program income.

Subpart F—Miscellaneous
226.90 Disputes.

Subpart G—USAID-Specific Requirements

226.1001 Eligibility rules for goods and
services. [Reserved]

226.1002 Local cost financing. [Reserved]

226.1003 Air transportation. [Reserved]

226.1004 Ocean shipment of goods.
[Reserved]

Appendix A to Part 226—Contract
Provisions

Authority: Sec. 621, Pub. L. 87-195, 75
Stat. 445 (22 U.S.C. 2381), as amended; E.O.
12163, Sept. 29, 1979, 44 FR 56673; 3 CFR
1979 Comp., p. 435.

Subpart A—General

§226.1 Purpose and applicability.

Except as otherwise authorized by
statute, this part establishes uniform
administrative requirements for grants
and cooperative agreements awarded by
USAID to U.S. institutions of higher
education, hospitals, and other non-
profit organizations, and to U.S.
commercial organizations; and to
subawards thereunder. USAID shall not
impose additional or inconsistent
requirements, except as provided in
Sections 226.4, and 226.14, or unless
specifically required by Federal statute
or executive order. Non-profit and

commercial organizations that
implement Federal programs for the
States are also subject to State
requirements.

§226.2 Definitions.

Accrued expenditures means the
charges incurred by the recipient during
a given period requiring the provision of
funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) Earnings during a given period
from services performed by the
recipient, and goods and other tangible
property delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the
recipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications,
attachments, accessories, or auxiliary
apparatus necessary to make the
property usable for the purpose for
which it was acquired. Other charges,
such as the cost of installation,
transportation, taxes, duty or protective
in-transit insurance, shall be included
or excluded from the unit acquisition
cost in accordance with the recipient’s
regular accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the use
of predetermined payment schedules.

Agreement Officer means a person
with the authority to enter into,
administer, terminate and/or closeout
assistance agreements subject to this
part, and make related determinations
and findings on behalf of USAID. An
Agreement Officer can only act within
the scope of a duly authorized warrant
or other valid delegation of authority.
The term ““Agreement Officer” includes
persons warranted as ““‘Grant Officers.”
It also includes certain authorized
representatives of the Agreement Officer
acting within the limits of their
authority as delegated by the Agreement
Officer.

Award means financial assistance that
provides support or stimulation to
accomplish a public purpose. Awards
include grants, cooperative agreements
and other agreements in the form of
money or property in lieu of money, by
the Federal Government to an eligible

recipient. The term does not include:
Technical assistance, which provides
services instead of money; other
assistance in the form of loans, loan
guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which are
required to be entered into and
administered under procurement laws
and regulations.

Cash contributions means the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by third parties.

Closeout means the process by which
the Agreement Officer determines that
all applicable administrative actions
and all required work of the award have
been completed by the recipient and
USAID.

Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

Cost sharing or matching means that
portion of project or program costs not
borne by the Federal Government.

Date of completion means the date on
which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which USAID
sponsorship ends.

Disallowed costs means those charges
to an award that the USAID Agreement
Officer determines to be unallowable, in
accordance with the applicable Federal
costs principles or other terms and
conditions contained in the award.

Equipment means tangible
nonexpendable personal property
including exempt property charged
directly to the award having a useful life
of more than one year and an
acquisition cost of $5,000 or more per
unit. However, consistent with recipient
policy, lower limits may be established.

Excess property means property under
the control of USAID that, as
determined by the head of the Agency,
is no longer required for its needs or the
discharge of its responsibilities.

Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Federal
Government. An example of exempt
property authority is contained in the
Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by a
non-profit institution of higher
education or non-profit organization
whose principal purpose is conducting
scientific research.
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Federal awarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obligated
by the Federal Government for use by
the recipient. This amount may include
any authorized carryover of unobligated
funds from prior funding periods when
permitted by agency regulations or
agency implementing instructions.

Federal share of real property,
equipment, or supplies means that
percentage of the property’s acquisition
costs and any improvement
expenditures paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt
instruments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
ownership, whether considered tangible
or intangible.

Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient during
the same or a future period.

Outlays or expenditures means
charges made to the project or program.
They may be reported on a cash or
accrual basis. For reports prepared on a
cash basis, outlays are the sum of cash
disbursements for direct charges for
goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions applies
and the amount of cash advances and
payments made to subrecipients. For
reports prepared on an accrual basis,
outlays are the sum of cash
disbursements for direct charges for
goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
net increase (or decrease) in the
amounts owed by the recipient for
goods and other property received, for
services performed by employees,
contractors, subrecipients and other
payees and other amounts becoming
owed under programs for which no
current services or performance are
required.

Personal property means property of
any kind except real property. It may be
tangible, having physical existence, or
intangible, having no physical
existence, such as copyrights, patents,
or securities.

Prior approval means written
approval by an authorized official
evidencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see
exclusions in 8§226.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for services
performed, the use or rental of real or
personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as
otherwise provided in USAID
regulations or the terms and conditions
of the award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc., or
interest earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the
contributions made by third parties in
accomplishing the objectives of the
award during the project period.

Project period means the period
established in the award document
during which Federal sponsorship
begins and ends.

Property means, unless otherwise
stated, real property, equipment,
supplies, intangible property and debt
instruments.

Real Property means land, including
land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

Recipient means an organization
receiving a grant or cooperative
agreement directly from USAID to carry
out a project or program. The term
includes the following types of U.S.
organizations: public and private
institutions of higher education; public
and private hospitals; quasi-public and
private non-profit organizations such as,
but not limited to, community action
agencies, research institutes,
educational associations, and health
centers; and commercial organizations.
The term does not include government-
owned contractor-operated facilities or
research centers providing continued
support for mission-oriented, large-scale
programs that are government-owned or
controlled, or are designated as
federally-funded research and
development centers.

Research and development means all
research activities, both basic and
applied, and all development activities
that are supported at universities,
colleges, and other non-profit
institutions. “‘Research’ is defined as a
systematic study directed toward fuller

scientific knowledge or understanding
of the subject studied. ““Development” is
the systematic use of knowledge and
understanding gained from research
directed toward the production of useful
materials, devices, systems, or methods,
including design and development of
prototypes and processes. The term
research also includes activities
involving the training of individuals in
research techniques where such
activities utilize the same facilities as
other research and development
activities and where such activities are
not included in the instruction function.

Small awards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at 41
U.S.C. 403(11).

Subaward means an award of
financial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a
subrecipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a
contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition of
“award” in this section.

Subrecipient means the legal entity to
which a subaward is made and which
is accountable to the recipient for the
use of the funds provided.

Supplies means all personal property
excluding equipment, intangible
property, and debt instruments as
defined in this section, and inventions
of a contractor conceived or first
actually reduced to practice in the
performance of work under a funding
agreement (‘‘subject inventions”), as
defined in 37 CFR part 401, “Rights to
Inventions Made by Nonprofit
Organizations and Small Business Firms
Under Government Grants, Contracts,
and Cooperative Agreements.”

Suspension means an action by
USAID that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the
recipient or pending a decision to
terminate the award. Suspension of an
award is a separate action from
suspension under USAID regulations
implementing E.O.s 12549 and 12689,
“Debarment and Suspension.” See 22
CFR Part 208.

Termination means the cancellation
of USAID sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash
contributions provided by non-Federal
third parties. Third party in-kind
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contributions may be in the form of real
property, equipment, supplies and other
expendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued
expenditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the
portion of the funds authorized by
USAID that has not been obligated by
the recipient and is determined by
deducting the cumulative obligations
from the cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

USAID means the United States
Agency for International Development.

Working capital advance means a
procedure whereby funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§226.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codified
program regulations, program manuals,
handbooks and other nonregulatory
materials which are inconsistent with
the requirements of this part shall be
superseded, except to the extent they
are required by statute, or authorized in
accordance with the deviations
provision §226.4.

§226.4 Deviations.

The Office of Management and Budget
(OMB) may grant exceptions for classes
of grants or recipients subject to the
requirements of this part when
exceptions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the
requirements of this part shall be
permitted only in unusual
circumstances. USAID may apply more
restrictive requirements to a class of
recipients when approved by OMB.
USAID may apply less restrictive
requirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
the USAID Deputy Assistant
Administrator for Management.

§226.5 Subawards.

Unless sections of this part
specifically exclude subrecipients from

coverage, the provisions of this part
shall be applied to subrecipients if such
subrecipients are organizations which, if
receiving awards directly from USAID,
would fall within the definition of
recipients. State and local government
subrecipients are subject to the
provisions of regulations implementing
the grants management common rule,
“Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments,” as
amended.

Subpart B—Pre-award Requirements

§226.10 Purpose.

Sections 226.11 through 226.17
prescribe forms and instructions and
other pre-award matters to be used in
applying for USAID awards.

§226.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each
instance USAID shall decide on the
appropriate award instrument (i.e., grant
cooperative agreement or contract). The
Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08)
governs the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation
authorized by Federal statute. The
statutory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial
involvement is expected between the
executive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.”” Contracts shall be
used when the principal purpose is
acquisition of property or services for
the direct benefit or use of the Federal
Government.

(b) Public Notice and Priority Setting.
USAID shall notify the public of its
intended funding priorities for
discretionary grant programs, unless
funding priorities are established by
Federal statute.

§226.12 Forms for applying for Federal
assistance.

(a) USAID shall comply with the
applicable report clearance
requirements of 5 CFR part 1320,
“Controlling Paperwork Burdens on the
Public,” with regard to all forms used in
place of or as a supplement to the
Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by USAID.

(c) For Federal programs covered by
E.O. 12372, “Intergovernmental Review

of Federal Programs,” the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the
application was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Federal awarding agency or the
Catalog of Federal Domestic Assistance.
The SPOC shall advise the applicant
whether the program for which
application is made has been selected
by that State for review.

(d) Federal awarding agencies that do
not use the SF—424 form should indicate
whether the application is subject to
review by the State under E.O. 12372.

§226.13 Debarment and suspension.

USAID and recipients shall comply
with the nonprocurement debarment
and suspension common rule
implementing E.O.s 12549 and 12689,
“Debarment and Suspension,” 22 CFR
Part 208. This common rule restricts
subawards and contracts with certain
parties that are debarred, suspended or
otherwise excluded from or ineligible
for participation in Federal assistance
programs or activities.

§226.14 Special award conditions.

If an applicant or recipient: Has a
history of poor performance, is not
financially stable, has a management
system that does not meet the standards
prescribed in this part, has not
conformed to the terms and conditions
of a previous award, or is not otherwise
responsible, the USAID Agreement
Officer may impose additional
requirements as needed, provided that
such applicant or recipient is notified in
writing as to: The nature of the
additional requirements, the reason why
the additional requirements are being
imposed, the nature of the corrective
action needed, the time allowed for
completing the corrective actions, and
the method for requesting
reconsideration of the additional
requirements imposed. Any special
conditions will be promptly removed
once the conditions that prompted them
have been corrected.

§226.15 Metric system of measurement.

(a) The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205)
declares that the metric system is the
preferred measurement system for U.S.
trade and commerce.

(b) Wherever measurements are
required or authorized, they shall be
made, computed, and recorded in
metric system units of measurement,
unless otherwise authorized by the



3748

Federal Register / Vol. 60, No. 12 / Thursday, January 19, 1995 / Rules and Regulations

agreement officer in writing when it has
been found that such usage is
impractical or is likely to cause U.S.
firms to experience significant
inefficiencies or the loss of markets.
Where the metric system is not the
predominant standard for a particular
application, measurements may be
expressed in both the metric and the
traditional equivalent units, provided
the metric units are listed first.

§226.16 Resource Conservation and
Recovery Act.

Under the Act, any U.S. State agency
or agency of a political subdivision of a
State which is using appropriated
Federal funds must comply with
Section 6002. Section 6002 requires that
preference be given in procurement
programs to the purchase of specific
products containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254).
Accordingly, State and local institutions
of higher education and hospitals that
receive direct Federal awards or other
Federal funds shall given preference in
their procurement programs funded
with Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.

§226.17 Certifications and
representations.

Unless prohibited by statute or
codified regulation, USAID may at some
future date, allow recipients to submit
certifications and representations
required by statute, executive order, or
regulation on an annual basis, if the
recipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
be signed by responsible officials with
the authority to ensure recipients’
compliance with the pertinent
requirements.

Subpart C—Post-Award Requirements
Financial and Program Management

§226.20 Purpose of financial and program
management.

Sections 226.21 through 226.28
prescribe standards for financial
management systems, methods for
making payments and rules for:
Satisfying cost sharing and matching
requirements, accounting for program
income, budget revision approvals,
making audits, determining allowability
of costs and establishing funds
availability.

§226.21 Standards for financial
management systems.

(a) Recipients shall relate financial
data to performance data and develop
unit cost information whenever
practical.

(b) Recipients’ financial management
systems shall provide for the following.
(1) Accurate, current and complete

disclosure of the financial results of
each federally-sponsored project or
program in accordance with the
reporting requirements set forth in
§226.52. While USAID requires
reporting on an accrual basis, if the
recipient maintains its records on other
than an accrual basis, the recipient shall
not be required to establish an accrual
accounting system. These recipients
may develop such accrual data for their
reports on the basis of an analysis of the
documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information
pertaining to all Federal awards,
authorizations, obligations, unobligated
balances, assets, outlays, income and
interest.

(3) Effective control over and
accountability for all funds, property
and other assets. Recipients shall
adequately safeguard all such assets and
assure they are used solely for
authorized purposes.

(4) Comparison of outlays with budget
amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer of
funds to the recipient from the U.S.
Treasury and the issuance or
redemption of checks, warrants or
payments by other means for program
purposes by the recipient. To the extent
that the provisions of the Cash
Management Improvement Act (CMIA)
(Pub. L. 101-453) govern, payment
methods of State agencies,
instrumentalities, and fiscal agents shall
be consistent with CMIA Treasury-State
Agreements or the CMIA default
procedures codified at 31 CFR part 205,
“Withdrawal of Cash from the Treasury
for Advances under Federal Grant and
Other Programs.”

(6) Written procedures for
determining the reasonableness,
allocability and allowability of costs in
accordance with the provisions of the
applicable Federal cost principles and
the terms and conditions of the award.

(7) Accounting records, including cost
accounting records, that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient,
USAID, at its discretion, may require
adequate bonding and insurance if the
bonding and insurance requirements of
the recipient are not deemed adequate
to protect the interest of the Federal
Government.

(d) USAID may require adequate
fidelity bond coverage where the
recipient lacks sufficient coverage to
protect the Federal Government’s
interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies
holding certificates of authority as
acceptable sureties, as prescribed in 31
CFR part 223, ““‘Surety Companies Doing
Business with the United States.”

§226.22 Payment

(a) Payment methods shall minimize
the time elapsing between the transfer of
funds from the United States Treasury
and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or
instrumentalities shall be consistent
with Treasury-State CMIA agreements
or default procedures codified at 31 CFR
part 205.

(b)(1) Recipients will be paid in
advance, provided they maintain or
demonstrate the willingness to
maintain:

(i) Written procedures that minimize
the time elapsing between the transfer of
funds and disbursement by the
recipient, and

(ii) financial management systems
that meet the standards for fund control
and accountability as established in
Section 226.21.

(2) Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be timed
to be in accordance with the actual,
immediate cash requirements of the
recipient organization in carrying out
the purpose of the approved program or
project. The timing and amount of cash
advances shall be as close as is
administratively feasible to the actual
disbursements by the recipient
organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances will
be consolidated to cover anticipated
cash needs for all awards made by
USAID to the recipient.

(1) Advance payment mechanisms
include, but are not limited to, USAID
Letter of Credit, Treasury check and
electronic funds transfer.
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(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients will be authorized to
submit requests for advances and
reimbursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check
advance payment shall be submitted on
SF-270, “‘Request for Advance or
Reimbursement,” or other forms as may
be authorized by OMB. This form is not
to be used when Treasury check
advance payments are made to the
recipient automatically through the use
of a predetermined payment schedule or
if precluded by special USAID
instructions for electronic funds
transfer.

(e) Reimbursement is the preferred
method when the requirements in
paragraph (b) of this section cannot be
met. USAID may also use this method
on any construction agreement, or if the
major portion of the construction project
is accomplished through private market
financing or Federal loans, and the
Federal assistance constitutes a minor
portion of the project.

(1) When the reimbursement method
is used, USAID shall make payment
within 30 days after receipt of the
billing, unless the billing is improper.

(2) Recipients are authorized to
submit a request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the
criteria for advance payments and
USAID has determined that
reimbursement is not feasible because
the recipient lacks sufficient working
capital, the USAID Agreement Officer
may provide cash on a working capital
advance basis. Under this procedure,
USAID shall advance cash to the
recipient to cover its estimated
disbursement needs for an initial period
generally geared to the recipient’s
disbursing cycle, normally 30 days.
Thereafter, USAID shall reimburse the
recipient for its actual cash
disbursements. The working capital
advance method of payment will not be
used for recipients unwilling or unable
to provide timely advances to their
subrecipients to meet the subrecipients’
actual cash disbursements.

(9) To the extent available, recipients
shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income,
rebates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments. This paragraph is not
applicable to such earnings which are
generated as foreign currencies.

(h) Unless otherwise required by
statute, USAID will not withhold

payments for proper charges made by
recipients at any time during the project
period unless:

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements, or

(2) The recipient or subrecipient is
delinquent in a debt to the United States
as defined in OMB Circular A-129,
““Managing Federal Credit Programs.”
Under such conditions, USAID may,
upon reasonable notice, inform the
recipient that payments shall not be
made for obligations incurred after a
specified date until the conditions are
corrected or the indebtedness to the
Federal Government is liquidated.

(i) Standards governing the use of
banks and other institutions as
depositories of funds advanced under
awards are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, or as
otherwise provided in USAID
regulations or implementing guidance
governing endowment funds, USAID
does not require separate depository
accounts for funds provided to a
recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However,
recipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(i) Consistent with the national goal of
expanding the opportunities for women-
owned and minority-owned business
enterprises, recipients are encouraged to
use women-owned and minority-owned
banks (a bank which is owned at least
50 percent by women or minority group
members).

(k) Recipients shall maintain
advances of Federal funds in interest
bearing accounts, unless:

(1) The recipient receives less than
$120,000 in Federal awards per year,

(2) The best reasonably available
interest bearing account would not be
expected to earn interest in excess of
$250 per year on Federal cash balances,
or

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(I) Except as otherwise provided in
the terms and conditions of the award
in accordance with USAID regulations
or other implementing guidance, for
those entities where CMIA and its
implementing regulations do not apply,
interest earned on Federal advances
deposited in interest bearing accounts

shall be remitted annually to
Department of Health and Human
Services, Payment Management System,
Rockville, MD 20852. Interest amounts
up to $250 per year may be retained by
the recipient for administrative expense.
State universities and hospitals shall
comply with CMIA, as it pertains to
interest. If an entity subject to CMIA
uses its own funds to pay pre-award
costs for discretionary awards without
prior written approval from the Federal
awarding agency, it waives its right to
recover the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in
requesting advances and
reimbursements. USAID shall not
require more than an original and two
copies of these forms.

(1) The SF-270, Request for Advance
or Reimbursement, is the standard form
for all nonconstruction programs when
electronic funds transfer or
predetermined advance methods are not
used. USAID has the option of using
this form for construction programs in
lieu of the SF-271, “Outlay Report and
Request for Reimbursement for
Construction Programs.”

(2) The SF-271, Outlay Report and
Request for Reimbursement for
Construction Programs, is the standard
form to be used for requesting
reimbursement for construction
programs. However, USAID may
substitute the SF-270 when it
determines that it provides adequate
information to meet Federal needs.

§226.23 Cost sharing or matching.

(a) All contributions, including cash
and third party inkind, shall be
accepted as part of the recipient’s cost
sharing or matching when such
contributions meet all of the following
criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applicable
cost principles.

(5) Are not paid by the Federal
Government under another award,
except where authorized by Federal
statute to be used for cost sharing or
matching.

(6) Are provided for in the approved
budget.

(7) Conform to other provisions of this
part, as applicable.
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(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching.

(c) Values for recipient contributions
of services and property shall be
established in accordance with the
applicable cost principles. If USAID
authorizes recipients to donate
buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
shall be the lesser of:

(1) The certified value of the
remaining life of the property recorded
in the recipient’s accounting records at
the time of donation, or

(2) The current fair market value.
However, when there is sufficient
justification, the USAID Agreement
Officer may approve the use of the
current fair market value of the donated
property, even if it exceeds the certified
value at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and
unskilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an
approved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organizations. In those
instances in which the required skills
are not found in the recipient
organization, rates shall be consistent
with those paid for similar work in the
labor market in which the recipient
competes for the kind of services
involved. In either case, paid fringe
benefits that are reasonable, allowable,
and allocable may be included in the
valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be valued
at the employee’s regular rate of pay
(plus an amount of fringe benefits that
are reasonable, allowable, and allocable,
but exclusive of overhead costs),
provided these services are in the same
skill for which the employee is normally
paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies
included in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(9) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may

differ according to the purpose of the
award, if:

(1) If the purpose of the award is to
assist the recipient in the acquisition of
equipment, buildings or land, the total
value of the donated property may be
claimed as cost sharing or matching, or

(2) If the purpose of the award is to
support activities that require the use of
equipment, buildings or land, normally
only depreciation or use charges for
equipment and buildings may be made.
However, the full value of equipment or
other capital assets and fair rental
charges for land may be allowed,
provided that the USAID Agreement
Officer has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the
recipient, with the following
qualifications.

(1) The value of donated land and
buildings shall not exceed its fair
market value at the time of donation to
the recipient as established by an
independent appraiser (e.g., certified
real property appraiser or General
Services Administration representative)
and certified by a responsible official of
the recipient.

(2) The value of donated equipment
shall not exceed the fair market value of
equipment of the same age and
condition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of
comparable space as established by an
independent appraisal of comparable
space and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(i) The following requirements pertain
to the recipient’s supporting records for
in-kind contributions from third parties.

(1) Volunteer services shall be
documented and, to the extent feasible,
supported by the same methods used by
the recipient for its own employees,

(2) The basis for determining the
valuation for personal services, material,
equipment, buildings and land shall be
documented.

§226.24 Program income.

(a) Recipients shall apply the
standards set forth in this section to
account for program income related to
projects financed in whole or in part
with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in
accordance with USAID regulations,
other implementing guidance, or the
terms and conditions of the award, shall

be used in one or more of the following
ways:

(1) Added to funds committed by
USAID and the recipient to the project
or program, and used to further eligible
project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the agreement authorizes the
disposition of program income as
described in paragraph (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)(3) of this
section.

(d) If the terms and conditions of the
award do not specify how program
income is to be used, paragraph (b)(3) of
this section shall apply automatically to
all projects or programs except research.
For awards that support research,
paragraph (b)(1) of this section shall
apply automatically unless the terms
and conditions of the award provide
another alternative, or the recipient is
subject to special award conditions, as
indicated in § 226.14. Recipients which
are commercial organizations may not
apply paragraph (b)(1) of this section, in
accordance with §226.82 of this part.

(e) Unless the terms and conditions of
the award provide otherwise, recipients
shall have no obligation to the Federal
Government regarding program income
earned after the end of the project
period.

(f) Costs incident to the generation of
program income may be deducted from
gross income to determine program
income, provided these costs have not
been charged to the award and they
comply with the cost principles
applicable to the award funds.

(9) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Standards
(See 88226.30 through 226.37).

(h) Unless the terms and condition of
the award provide otherwise, recipients
shall have no obligation to the Federal
Government with respect to program
income earned from license fees and
royalties for copyrighted material,
patents, patent applications, trademarks,
and inventions produced under an
award. However, Patent and Trademark
Amendments (35 U.S.C. 18) apply to
inventions made under an experimental,
developmental, or research award.

§226.25 Revision of budget and program
plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
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may include either the sum of the
Federal and non-Federal shares, or only
the Federal share, depending upon
USAID requirements as reflected in the
terms and conditions of the agreement.
It shall be related to performance for
program evaluation purposes whenever
appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards,
recipients shall request prior approvals
from the USAID Agreement Officer for
one or more of the following program or
budget related reasons:

(1) Change in the scope or the
objective of the project or program (even
if there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the
approved project director or principal
investigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa.

(6) The inclusion, unless waived in
the agreement by USAID, of costs that
require prior approval in accordance
with OMB Circular A-21, “Cost
Principles for Institutions of Higher
Education,” OMB Circular A-122, ‘““Cost
Principles for Non-Profit
Organizations,” or 45 CFR part 74,
Appendix E, “Principles for
Determining Costs Applicable to
Research and Development under
Grants and Contracts with Hospitals,” or
48 CFR part 31, “Contract Cost
Principles and Procedures,” as
applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of expense.

(8) Unless described in the
application and funded in the approved
budget of the award, the subaward,
transfer or contracting out of any work
under an award. This provision does not
apply to the purchase of supplies,
material, equipment or general support
services.

(d) No other prior approval
requirements for specific items may be
imposed unless a deviation has been
approved by OMB.

(e) USAID may waive cost-related and
administrative prior written approvals
required by this part and OMB Circulars
A-21 and A-122, except for
requirements listed in paragraphs (c)(1)

and (c)(4) of this section. Such waivers
may authorize recipients to do any one
or more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval of
the USAID Agreement Officer. All pre-
award costs are incurred at the
recipient’s risk (i.e., USAID is under no
obligation to reimburse such costs if for
any reason the recipient does not
receive an award or if the award is less
than anticipated and inadequate to
cover such costs).

(2) Initiate a one-time extension of the
expiration date of the award of up to 12
months. For one-time extensions, the
recipient must notify the USAID
Agreement Officer in writing, with the
supporting reasons and revised
expiration date, at least 10 days before
the expiration date specified in the
award. This one-time extension may not
be exercised merely for the purpose of
using unobligated balances. The
recipient may initiate a one-time
extension unless one or more of the
following conditions apply:

(i) The terms and conditions of award
prohibit the extension.

(if) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated
balances to subsequent funding periods.
(4) Except for awards under Section

226.14 and Subpart E of this part, for
awards that support research, unless
USAID provides otherwise in the award
or in its regulations or other
implementing guidance, the prior
approval requirements described in
paragraphs (e) (1) through (3) of this
section are automatically waived (i.e.,
recipients need not obtain such prior
approvals) unless one of the conditions
included in paragraph (e)(2) of this
section applies.

(f) USAID may, at its option, restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the
Federal share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by the USAID Agreement
Officer. USAID shall not permit a
transfer that would cause any Federal
appropriation or part thereof to be used
for purposes other than those consistent
with the original intent of the
appropriation.

(9) All other changes to non-
construction budgets, except for the
changes described in paragraph (j) of

this section, do not require prior
approval.

(h) For construction awards,
recipients shall request prior written
approval promptly from the USAID
Agreement Officer for budget revisions
whenever:

(1) The revision results from changes
in the scope or the objective of the
project or program,

(2) The need arises for additional
Federal funds to complete the project, or

(3) A revision is desired which
involves specific costs for which prior
written approval requirements may be
imposed consistent with the applicable
cost principles listed in §226.27.

(i) No other prior approval
requirements for specific items may be
imposed unless a deviation has been
approved by OMB.

(j) When USAID makes an award that
provides support for both construction
and nonconstruction work, the USAID
Agreement Officer may require the
recipient to request prior approval
before making any fund or budget
transfers between the two types of work
supported.

(k) For both construction and
nonconstruction awards, recipients
shall notify the USAID Agreement
Officer in writing promptly whenever
the amount of Federal authorized funds
is expected to exceed the needs of the
recipient for the project period by more
than $5000 or five percent of the Federal
award, whichever is greater. This
notification shall not be required if an
application for additional funding is
submitted for a continuation award.

() When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the USAID
Agreement Officer indicates a letter of
request suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budget
revisions, the USAID Agreement Officer
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the USAID Agreement
Officer shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§226.26 Non-Federal audits.

(a) Recipients and subrecipients shall
be subject to the audit requirements
contained in OMB Circular A-133,
“Audits of Institutions of Higher
Education and Other Non-Profit
Institutions.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act (31
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U.S.C. 7501-7) and Federal awarding
agency regulations implementing OMB
Circular A-128, “Audits of State and
Local Governments.”

(c) Hospitals not covered by the audit
provisions of OMB Circular A-133 shall
be subject to the audit requirements of
USAID.

(d) Commercial organizations shall be
subject to the audit requirements of
USAID or the prime recipient as
incorporated in the award document.

§226.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for determining
allowable costs. Allowability of costs
shall be determined by the Agreement
Officer in accordance with the cost
principles applicable to the entity
incurring the costs. Thus, allowability of
costs incurred by State, local or
federally-recognized Indian tribal
governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for State
and Local Governments.” The
allowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, ““Cost Principles for
Non-Profit Organizations.” The
allowability of costs incurred by
institutions of higher education is
determined in accordance with the
provisions of OMB Circular A-21, ““Cost
Principles for Educational Institutions.”
The allowability of costs incurred by
hospitals is determined in accordance
with the provisions of Appendix E of 45
CFR part 74, “Principles for
Determining Costs Applicable to
Research and Development Under
Grants and Contracts with Hospitals.”
The allowability of costs incurred by
commercial organizations and those
non-profit organizations listed in
Attachment C to Circular A-122 is
determined in accordance with the
provisions of the Federal Acquisition
Regulation (FAR) at 48 CFR part 31.

§226.28 Period of availability of funds.

Where a funding period is specified,
a recipient may charge to the award
only allowable costs resulting from
obligations incurred during the funding
period and any pre-award costs
authorized by the USAID Agreement
Officer.

Property Standards

§226.30 Purpose of property standards.

Sections 226.31 through 226.37 set
forth uniform standards governing
management and or disposition of
property furnished by the Federal
Government or whose cost was charged
to a project supported by a Federal

award. USAID shall not impose
additional requirements unless
specifically required by statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§§226.31 through 226.37.

§226.31 Insurance coverage.

Recipients shall, at a minimum,
provide the equivalent insurance
coverage for real property and
equipment acquired with Federal funds
as provided to property owned by the
recipient. Federally-owned property
need not be insured unless required by
the terms and conditions of the award.

§226.32 Real property.

(a) Unless the agreement provides
otherwise, title to real property shall
vest in the recipient subject to the
condition that the recipient shall use the
real property for the authorized purpose
of the project as long as it is needed and
shall not encumber the property without
approval of the Agreement Officer.

(b) The recipient shall obtain written
approval from the Agreement Officer for
the use of real property in other
federally-sponsored projects when the
recipient determines that the property is
no longer needed for the purpose of the
original project. Use in other projects
shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have purposes
consistent with those authorized for
support by USAID.

(c) When the real property is no
longer needed as provided in
paragraphs (a) and (b) of this section,
the recipient shall request disposition
instructions from the Agreement Officer.
The Agreement Officer will give one or
more of the following disposition
instructions:

(1) The recipient may be permitted to
retain title without further obligation to
the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attributable
to the Federal participation in the
project.

(2) The recipient may be directed to
sell the property under guidelines
provided by USAID and pay the Federal
Government for that percentage of the
current fair market value of the property
attributable to the Federal participation
in the project (after deducting actual
and reasonable selling and fix-up
expenses, if any, from the sales
proceeds). When the recipient is
authorized or required to sell the
property, proper sales procedures shall
be established that provide for

competition to the extent practicable
and result in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such cases,
the recipient shall be entitled to
compensation for its attributable
percentage of the current fair market
value of the property.

§226.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government.
Recipients shall submit annually an
inventory listing of federally-owned
property in their custody to USAID.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
USAID for further Federal agency
utilization.

(2) If USAID has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, unless USAID has
statutory authority to dispose of the
property by alternative methods (e.qg.,
the authority provided by the Federal
Technology Transfer Act (15 U.S.C.
3710(1)) to donate research equipment to
educational and non-profit
organizations in accordance with E.O.
12821, “Improving Mathematics and
Science Education in Support of the
National Education Goals.”)
Appropriate instructions shall be issued
to the recipient by USAID.

(b) Exempt property. When statutory
authority exists, USAID has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal
Government and under conditions
USAID considers appropriate. Such
property is “‘exempt property’ (see
definition in §226.2). Should USAID
not establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obligation
to the Federal Government.

§226.34 Equipment.

(a) Unless the agreement provides
otherwise, title to equipment acquired
by a recipient with Federal funds shall
vest in the recipient, subject to
conditions of this part.

(b) The recipient shall not use
equipment acquired with Federal funds
to provide services to non-Federal
outside organizations for a fee that is
less than private companies charge for
equivalent services, unless specifically
authorized by Federal statute, for as
long as the Federal Government retains
an interest in the equipment.
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(c) The recipient shall use the
equipment in the project or program for
which it was acquired as long as
needed, whether or not the project or
program continues to be supported by
Federal funds and shall not encumber
the property without approval of
USAID. When no longer needed for the
original project or program, the
recipient shall use the equipment in
connection with its other federally-
sponsored activities, in the following
order of priority:

(1) Activities sponsored by USAID,
then

(2) Activities sponsored by other
Federal agencies.

(d) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the
equipment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by USAID; second preference
shall be given to projects or programs
sponsored by other Federal agencies. If
the equipment is owned by the Federal
Government, use on other activities not
sponsored by the Federal Government
shall be permissible if authorized by
USAID. User charges shall be treated as
program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the proceeds
to offset the costs of the replacement
equipment subject to the approval of
USAID.

(f) The recipient’s property
management standards for equipment
acquired with Federal funds and
federally-owned equipment shall
include all of the following.

(1) Equipment records shall be
maintained accurately and shall include
the following information.

(i) A description of the equipment.

(ii) Manufacturer’s serial number,
model number, Federal stock humber,
national stock number, or other
identification number.

(iii) Source of the equipment,
including the award number.

(iv) Whether title vests in the
recipient, the Federal Government, or
other specified entity.

(v) Acquisition date (or date received,
if the equipment was furnished by the
Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the
equipment (not applicable to equipment
furnished by the Federal Government).

(vii) Location and condition of the
equipment and the date the information
was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data,
including date of disposal and sales
price or the method used to determine
current fair market value where a
recipient compensates USAID for its
share.

(2) Equipment owned by the Federal
Government shall be identified to
indicate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results reconciled
with the equipment records at least once
every two years. Any differences
between quantities determined by the
physical inspection and those shown in
the accounting records shall be
investigated to determine the causes of
the difference. The recipient shall, in
connection with the inventory, verify
the existence, current utilization, and
continued need for the equipment.

(4) A control system shall be in effect
to insure adequate safeguards to prevent
loss, damage, or theft of the equipment.
Any loss, damage, or theft of equipment
shall be investigated and fully
documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency with whose
funds the equipment was purchased.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment,
proper sales procedures shall be
established which provide for
competition to the extent practicable
and result in the highest possible return.

(9) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in
accordance with the following
standards. For equipment with a current
per unit fair market value of $5000 or
more, the recipient may retain the
equipment for other uses provided that
compensation is made to the original
Federal awarding agency or its
successor. The amount of compensation
shall be computed by applying the
percentage of Federal participation in
the cost of the original project or
program to the current fair market value
of the equipment. If the recipient has no
need for USAID-financed equipment,
the recipient shall request disposition
instructions from the Agreement Officer.
USAID shall determine whether the
equipment can be used to meet the
agency’s requirements. If no
requirement exists within USAID, the
availability of the equipment shall be
reported to the General Services

Administration to determine whether a
requirement for the equipment exists in
other Federal agencies. The USAID
Agreement Officer shall issue
instructions to the recipient no later
than 120 calendar days after the
recipient’s request and the following
procedures shall govern:

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s
request, the recipient shall sell the
equipment and reimburse USAID an
amount computed by applying to the
sales proceeds the percentage of Federal
participation in the cost of the original
project or program. However, the
recipient shall be permitted to deduct
and retain from the Federal share $500
or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the
recipient shall be reimbursed by the
Federal Government by an amount
which is computed by applying the
percentage of the recipient’s
participation in the cost of the original
project or program to the current fair
market value of the equipment, plus any
reasonable shipping or interim storage
costs incurred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient will be reimbursed by USAID
for such costs incurred in its
disposition.

(h) USAID reserves the right to
transfer the title to the Federal
Government or to a third party named
by the Federal Government when such
third party is otherwise eligible under
existing statutes. Such transfer shall be
subject to the following standards:

(1) The equipment shall be
appropriately identified in the award or
otherwise made known to the recipient
in writing.

(2) USAID shall issue disposition
instructions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with award funds and
federally-owned equipment. If USAID
fails to issue disposition instructions
within the 120 calendar day period, the
recipient shall apply the standards of
this section, as appropriate.

(3) When USAID exercises its right to
take title, the equipment shall be subject
to the provisions for federally-owned
equipment.

§226.35 Supplies and other expendable
equipment.

(a) Title to supplies and other
expendable equipment shall vest in the
recipient upon acquisition. If there is a
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residual inventory of unused supplies
exceeding $5000 in total aggregate value
upon termination or completion of the
project or program and the supplies are
not needed for any other federally-
sponsored project or program, the
recipient shall retain the supplies for
use on non-Federal sponsored activities
or sell them, but shall, in either case,
compensate the Federal Government for
its share. The amount of compensation
shall be computed in the same manner
as for equipment.

(b) The recipient shall not use
supplies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equivalent
services, unless specifically authorized
by Federal statute as long as the Federal
Government retains an interest in the
supplies.

§226.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. USAID
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize
others to do so.

(b) Recipients are subject to
applicable regulations governing patents
and inventions, including government-
wide regulations issued by the
Department of Commerce at 37 CFR part
401, “Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts and Cooperative
Agreements.”

(c) Unless waived by USAID, the
Federal Government has the right to:

(1) Obtain, reproduce, publish or
otherwise use the data first produced
under an award; and

(2) Authorize others to receive,
reproduce, publish, or otherwise use
such data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon
acquisition in the recipient. The
recipient shall use that property for the
originally-authorized purpose, and the
recipient shall not encumber the
property without approval of USAID.
When no longer needed for the
originally authorized purpose,
disposition of the intangible property
shall occur in accordance with the
provisions of § 226.34(g).

§226.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal

funds shall be held in trust by the
recipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Recipients shall record liens or other
appropriate notices of record to indicate
that personal or real property has been
acquired, improved or constructed with
Federal funds and that use and
disposition conditions apply to the
property.

Procurement Standards

§226.40 Purpose of procurement
standards.

Sections 226.41 through 226.48 set
forth standards for use by recipients in
establishing procedures for the
procurement of supplies and other
expendable property, equipment, real
property and other services with Federal
funds. These standards are furnished to
ensure that such materials and services
are obtained in an effective manner and
in compliance with the provisions of
applicable Federal statutes and
executive orders. No additional
procurement standards or requirements
shall be imposed by USAID upon
recipients, unless specifically required
by Federal statute or executive order or
approved by OMB.

§226.41 Recipient responsibilities.

The standards contained in this
section do not relieve the recipient of
the contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without
recourse to USAID, regarding the
settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered into
in support of an award or other
agreement. This includes disputes,
claims, protests of award, source
evaluation or other matters of a
contractual nature. Matters concerning
violation of statute are to be referred to
such Federal, State or local authority as
may have proper jurisdiction.

§226.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or agent
shall participate in the selection, award,
or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an
organization which employs or is about
to employ any of the parties indicated
herein, has a financial or other interest

in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor accept
gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However,
recipients may set standards for
situations in which the financial interest
is not substantial or the gift is an
unsolicited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by officers,
employees, or agents of the recipient.

§226.43 Competition.

All procurement transactions shall be
conducted in a manner to provide, to
the maximum extent practical, open and
free competition. The recipient shall be
alert to organizational conflicts of
interest as well as noncompetitive
practices among contractors that may
restrict or eliminate competition or
otherwise restrain trade. In order to
ensure objective contractor performance
and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for bids
and/or requests for proposals shall be
excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors
considered. Solicitations shall clearly
establish all requirements that the
bidder or offeror shall fulfill in order for
the bid or offer to be evaluated by the
recipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§226.44 Procurement procedures.

(a) All recipients shall establish
written procurement procedures. These
procedures shall provide, at a
minimum, that:

(1) Recipients avoid purchasing
unnecessary items,

(2) Where appropriate, an analysis is
made of lease and purchase alternatives
to determine which would be the most
economical and practical procurement
for the Federal Government, and

(3) Solicitations for goods and
services provide for all of the following.

(i) A clear and accurate description of
the technical requirements for the
material, product or service to be
procured. In competitive procurements,
such a description shall not contain
features which unduly restrict
competition.

(ii) Requirements which the bidder/
offeror must fulfill and all other factors
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to be used in evaluating bids or
proposals.

(iii) A description, whenever
practicable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “brand
name or equal” descriptions that
bidders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent
practicable and economically feasible,
for products and services that conserve
natural resources and protect the
environment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever possible.
Recipients of USAID awards shall take
all of the following steps to further this
goal.

(1) Ensure that small businesses,
minority-owned firms, and women’s
business enterprises are used to the
fullest extent practicable.

(2) Make information on forthcoming
opportunities available and arrange time
frames for purchases and contracts to
encourage and facilitate participation by
small businesses, minority-owned firms,
and women'’s business enterprises. To
permit USAID, in accordance with the
small business provisions of the Foreign
Assistance Act of 1961, as amended, to
give United States small business firms
an opportunity to participate in
supplying commodities and services
procured under the award, the recipient
shall to the maximum extent possible
provide the following information to the
Office of Small Disadvantaged Business
Utilization (OSDBU/MRC), USAID
Washington, DC 20523, at least 45 days
prior to placing any order or contract in
excess of the small purchase threshold:

(i) Brief general description and
guantity of goods or services;

(i) Closing date for receiving
guotations, proposals or bids; and

(iii) Address where solicitations or
specifications can be obtained.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned firms,
and women’s business enterprises.

(4) Encourage contracting with
consortiums of small businesses,
minority-owned firms and women’s
business enterprises when a contract is
too large for one of these firms to handle
individually.

(5) Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration and the
Department of Commerce’s Minority
Business Development Agency in the
solicitation and utilization of small
businesses, minority-owned firms and
women’s business enterprises.

(c) The type of procuring instruments
used (e.qg., fixed price contracts, cost
reimbursable contracts, purchase orders,
and incentive contracts) shall be
determined by the recipient but shall be
appropriate for the particular
procurement and for promoting the best
interest of the program or project
involved. The *“‘cost-plus-a-percentage-
of-cost” or ““percentage of construction
cost” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess the
potential ability to perform successfully
under the terms and conditions of the
proposed procurement. Consideration
shall be given to such matters as
contractor integrity, record of past
performance, financial and technical
resources or accessibility to other
necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’
implementation of E.O.s 12549 and
12689, ‘““Debarment and Suspension.”

(e) Recipients shall, on request, make
available for USAID, pre-award review
and procurement documents, such as
request for proposals or invitations for
bids, independent cost estimates, etc.,
when any of the following conditions
apply. .

(1) A recipient’s procurement
procedures or operation fails to comply
with the procurement standards in this
part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403(11) and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The procurement, which is
expected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent low
bidder under a sealed bid procurement.

(5) A proposed contract modification
changes the scope of a contract or
increases the contract amount by more
than the amount of the small purchase
threshold.

§226.45 Cost and price analysis.
Some form of cost or price analysis

shall be made and documented in the

procurement files in connection with

every procurement action. Price analysis
may be accomplished in various ways,
including the comparison of price
guotations submitted, market prices and
similar indicia, together with discounts.
Cost analysis is the review and
evaluation of each element of cost to
determine reasonableness, allocability
and allowability.

§226.46 Procurement records.

Procurement records and files for
purchases in excess of the small
purchase threshold shall include the
following at a minimum:

(a) Basis for contractor selection,

(b) Justification for lack of
competition when competitive bids or
offers are not obtained, and

(c) Basis for award cost or price.

§226.47 Contract administration.

A system for contract administration
shall be maintained to ensure contractor
conformance with the terms, conditions
and specifications of the contract and to
ensure adequate and timely follow up of
all purchases. Recipients shall evaluate
contractor performance and document,
as appropriate, whether contractors
have met the terms, conditions and
specifications of the contract.

§226.48 Contract provisions.

The recipient shall include, in
addition to provisions to define a sound
and complete agreement, the following
provisions in all contracts. The
following provisions shall also be
applied to subcontracts.

(a) Contracts in excess of the small
purchase threshold shall contain
contractual provisions or conditions
that allow for administrative,
contractual, or legal remedies in
instances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the small
purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected and
the basis for settlement. In addition,
such contracts shall describe conditions
under which the contract may be
terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
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contract or subcontract exceeds
$100,000. For those contracts or
subcontracts exceeding $100,000, the
USAID Agreement Officer may accept
the bonding policy and requirements of
the recipient, provided that USAID
determines that the Federal
Government’s interest is adequately
protected. In making this determination
for contract or subcontracts to be
performed overseas, the Agreement
Officer shall take into consideration any
established local practices relating to
security. If such a determination has not
been made, the minimum requirements
shall be as follows.

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’” shall consist
of a firm commitment such as a bid
bond, certified check, or other
negotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of its bid, execute such
contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond” is
one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the
contract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by statute
of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required, the
bonds shall be obtained from companies
holding certificates of authority as
acceptable sureties pursuant to 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that the
recipient, USAID, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books,
documents, papers and records of the
contractor which are directly pertinent
to a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the
procurement provisions of Appendix A
to this part, as applicable. Whenever a
provision is required to be inserted in a
contract under an agreement, the
recipient shall insert a statement in the
contract that in all instances where the

U.S. Government or USAID is
mentioned, the recipient’s name shall be
substituted.

§226.49 USAID-Specific procurement
requirements

Procurement requirements which are
applicable to USAID because of statute
and regulation are in Subpart G.

Reports and Records

§226.50 Purpose of reports and records.

Sections 226.51 through 226.53
establish the procedures for monitoring
and reporting on the recipient’s
financial and program performance and
the necessary standard reporting forms.
They also set forth record retention
requirements.

§226.51 Monitoring and reporting program
performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activity
supported by the award. Recipients
shall monitor subawards to ensure
subrecipients have met the audit
requirements as delineated in Section
226.26.

(b) The terms and conditions of the
agreement will prescribe the frequency
with which the performance reports
shall be submitted. Except as provided
in paragraph 226.51(f), performance
reports will not be required more
frequently than quarterly or, less
frequently than annually. Annual
reports shall be due 90 calendar days
after the award year; quarterly or semi-
annual reports shall be due 30 days after
the reporting period. USAID may
require annual reports before the
anniversary dates of multiple year
awards in lieu of these requirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

(c) If inappropriate, a final technical
or performance report shall not be
required after completion of the project.

(d) Performance reports shall
generally contain, for each award, brief
information on each of the following:

(1) A comparison of actual
accomplishments with the goals and
objectives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output of
programs or projects can be readily
quantified, such quantitative data
should be related to cost data for
computation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
unit costs.

(e) Recipients shall submit the
original and two copies of performance
reports.

(f) Recipients shall immediately notify
USAID of developments that have a
significant impact on the award-
supported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet the
objectives of the award. This
notification shall include a statement of
the action taken or contemplated, and
any assistance needed to resolve the
situation.

(9) USAID may make site visits, as
needed.

(h) USAID shall comply with
clearance requirements of 5 CFR part
1320 when requesting performance data
from recipients.

§226.52 Financial reporting.

(a) The following forms are used for
obtaining financial information from
recipients.

(1) SF-269 or SF—269A, Financial
Status Report.

(i) USAID will require recipients to
use either the SF-269 or SF-269A to
report the status of funds for all
nonconstruction projects or programs.
The type of form required will be
established in the award. USAID may,
however, have the option of not
requiring the SF-269 or SF-269A when
the SF-270, Request for Advance or
Reimbursement, or SF-272, Report of
Federal Cash Transactions, is
determined to provide adequate
information to meet its needs, except
that a final SF—269 or SF-269A shall be
required at the completion of the project
when the SF-270 is used only for
advances.

(ii) The type of reporting required will
be established in the agreement. If
USAID requires accrual information and
the recipient’s accounting records are
not normally kept on the accrual basis,
the recipient shall not be required to
convert its accounting system, but shall
develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) USAID will determine the
frequency of the Financial Status Report
for each project or program, considering
the size and complexity of the particular
project or program. The frequency of
reports will be established in the
agreement. However, the report shall
not be required more frequently than
quarterly or less frequently than
annually. A final report shall be
required at the completion of the
agreement.

(iv) Recipients shall submit the SF—
269 or SF-269A (an original and two
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copies) no later than 30 days after the
end of each specified reporting period
for quarterly and semi-annual reports,
and 90 calendar days for annual and
final reports. Extensions of reporting
due dates may be approved by USAID
upon request of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to
recipients USAID shall require each
recipient to submit the SF-272 and,
when necessary, its continuation sheet,
SF-272a. USAID shall use this report to
monitor cash advanced to recipients and
to obtain disbursement information for
each agreement with the recipients.

(ii) USAID may require forecasts of
Federal cash requirements in the
“Remarks’ section of the report.

(iii) When practical and deemed
necessary, USAID may require
recipients to report in the ““Remarks”
section the amount of cash advances
received in excess of three days.
Recipients shall provide short narrative
explanations of actions taken to reduce
the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
USAID may require a monthly report
from those recipients receiving
advances totaling $1 million or more per
year.

(v) USAID may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in USAID’s opinion, the
recipient’s accounting controls are
adequate to minimize excessive Federal
advances; or,

(C) When the electronic payment
mechanisms provide adequate data.

(b) When USAID needs additional
information or more frequent reports,
the following shall be observed.

(1) When additional information is
needed to comply with legislative
requirements, USAID shall issue
instructions to require recipients to
submit such information under the
“Remarks” section of the reports.

(2) When USAID determines that a
recipient’s accounting system does not
meet the standards in Section 226.21,
additional pertinent information to
further monitor awards may be obtained
upon written notice to the recipient
until such time as the system is brought
up to standard. USAID, in obtaining this
information, shall comply with report

clearance requirements of 5 CFR part
1320.

(3) USAID may accept the identical
information from the recipients in
machine readable format or computer
printouts or electronic outputs in lieu of
prescribed formats.

(4) USAID may provide computer or
electronic outputs to recipients when
such expedites or contributes to the
accuracy of reporting.

§226.53 Retention and access
requirements for records.

(a) This section sets forth
requirements for record retention and
access to records for awards to
recipients. USAID shall not impose any
other record retention or access
requirements upon recipients.

(b) Financial records, supporting
documents, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of the
final expenditure report or, for awards
that are renewed quarterly or annually,
from the date of the submission of the
quarterly or annual financial report, as
authorized by USAID. The only
exceptions are the following:

(2) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by USAID, the 3-year
retention requirements is not applicable
to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
paragraph 226.53(Q).

(c) Copies of original records may be
substituted for the original records if
authorized by USAID.

(d) USAID shall request transfer of
certain records to its custody from
recipients when it determines that the
records possess long term retention
value. However, in order to avoid
duplicate recordkeeping, USAID may
make arrangements for recipients to
retain any records that are continuously
needed for joint use.

(e) USAID, the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of timely
and unrestricted access to any books,
documents, papers, or other records of
recipients that are pertinent to the
awards, in order to make audits,

examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable
access to a recipient’s personnel for the
purpose of interview and discussion
related to such documents. The rights of
access in this paragraph are not limited
to the required retention period, but
shall last as long as records are retained.

(f) Unless required by statute, USAID
will not place restrictions on recipients
that limit public access to the records of
recipients that are pertinent to an
award, except when USAID can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.S.C. 552) if the records had belonged
to USAID.

(9) Indirect cost rate proposals, cost
allocations plans, etc. Paragraphs (g)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost
allocation plans, and any similar
accounting computations of the rate at
which a particular group of costs is
chargeable (such as computer usage
chargeback rates or composite fringe
benefit rates).

(1) If submitted for negotiation. If the
recipient submits to the Federal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then the
3-year retention period for its
supporting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit to
the recipient the proposal, plan, or other
computation for negotiation purposes,
then the 3-year retention period for the
proposal, plan, or other computation
and its supporting records starts at the
end of the fiscal year (or other
accounting period) covered by the
proposal, plan, or other computation.

Suspension, Termination and
Enforcement

§226.60 Purpose of suspension,
termination and enforcement.

Sections 226.61 and 226.62 set forth
uniform suspension, termination and
enforcement procedures.

§226.61 Suspension and termination.

(a) Awards may be terminated (or,
with respect to paragraphs (a) (1) and (3)
of this section, suspended) in whole or
in part if any of the circumstances stated
in paragraphs (a)(1) through (4) of this
section apply.



3758

Federal Register / Vol. 60, No. 12 / Thursday, January 19, 1995 / Rules and Regulations

(1) By USAID, if a recipient materially
fails to comply with the terms and
conditions of an award.

(2) By USAID with the consent of the
recipient, in which case the two parties
shall agree upon the termination
conditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(3) If at any time USAID determines
that continuation of all or part of the
funding for a program should be
suspended or terminated because such
assistance would not be in the national
interest of the United States or would be
in violation of an applicable law, then
USAID may, following notice to the
recipient, suspend or terminate the
award in whole or in part and prohibit
the recipient from incurring additional
obligations chargeable to the award
other than those costs specified in the
notice of suspension. If a suspension is
effected and the situation causing the
suspension continues for 60 days or
more, then USAID may terminate the
award in whole or in part on written
notice to the recipient and cancel any
portion of the award which has not been
disbursed or irrevocably committed to
third parties.

(4) By the recipient upon sending to
USAID written notification setting forth
the reasons for such termination, the
effective date, and, in the case of partial
termination, the portion to be
terminated. However, if USAID
determines in the case of partial
termination that the reduced or
modified portion of the award will not
accomplish the purposes for which the
grant was made, it may terminate the
award in its entirety under paragraph
(@)(2), (@)(2) or (a)(3) of this section.

(b) If costs are allowed under an
award, the responsibilities of the
recipient referred to in paragraph
226.71(a), including those for property
management as applicable, shall be
considered in the termination of the
award, and provision shall be made for
continuing responsibilities of the
recipient after termination, as
appropriate.

§226.62 Enforcement.

(a) Remedies for noncompliance. If a
recipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, USAID may, in
addition to imposing any of the special
conditions outlined in § 226.14, take
one or more of the following actions, as
appropriate in the circumstances.

(1) Temporarily withhold cash
payments pending correction of the

deficiency by the recipient or more
severe enforcement action by USAID.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or
terminate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. The
recipient may appeal, in accordance
with Subpart F, any action taken by
USAID on which a dispute exists and a
decision by the Agreement Officer has
been obtained. There is no right to a
hearing on such an appeal.

(c) Effects of suspension and
termination. Costs of a recipient
resulting from obligations incurred by
the recipient during a suspension or
after termination of an award are not
allowable unless USAID expressly
authorizes them in the notice of
suspension or termination or
subsequently. Other recipient costs
during suspension or after termination
which are necessary and not reasonably
avoidable are allowable if:

(1) The costs result from obligations
which were properly incurred by the
recipient before the effective date of
suspension or termination, are not in
anticipation of it, and in the case of a
termination, are noncancellable, and

(2) The costs would be allowable if
the award were not suspended or
expired normally at the end of the
funding period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.O.s 12549 and 12689 and USAID’s
implementing regulations (see 22 CFR
Part 208).

Subpart D—After-the-Award
Requirements

§226.70 Purpose.

Sections 226.71 through 226.73
contain closeout procedures and other
procedures for subsequent
disallowances and adjustments.

§226.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of
completion of the award, all financial,
performance, and other reports as
required by the terms and conditions of
the award. USAID may approve
extensions when requested by the
recipient.

(b) Unless USAID authorizes an
extension, a recipient shall liquidate all
obligations incurred under the award
not later than 90 calendar days after the
funding period or the date of
completion as specified in the terms and
conditions of the award or in agency
implementing instructions.

(c) USAID will make prompt
payments to a recipient for allowable
reimbursable costs under the award
being closed out.

(d) The recipient shall promptly
refund any balances of unobligated cash
that USAID has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OMB Circular A-129 governs
unreturned amounts that become
delinquent debts.

(e) When authorized by the terms and
conditions of the award, USAID shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient shall account for any
real and personal property acquired
with Federal funds or received from the
Federal Government in accordance with
§§226.31 through 226.37.

(9) In the event a final audit has not
been performed prior to the closeout of
an award, USAID retains the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§226.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of USAID to disallow
costs and recover funds on the basis of
a later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of later
refunds, corrections, or other
transactions.

(3) Audit requirements in 88 226.26.

(4) Property management
requirements in §8226.31 through
226.37.

(5) Records retention as required in
§226.53.

(b) After closeout of an award, a
relationship created under an award
may be modified or ended in whole or
in part with the consent of USAID and
the recipient, provided the
responsibilities of the recipient referred
to in paragraph 226.73(a), including
those for property management as
applicable, are considered and
provisions made for continuing
responsibilities of the recipient, as
appropriate.
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§226.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the
recipient is finally determined to be
entitled under the terms and conditions
of the award constitute a debt to the
Federal Government. USAID reserves
the right to require refund by the
recipient of any amount which USAID
determines to have been expended for
purposes not in accordance with the
terms and condition of the award,
including but not limited to costs which
are not allowable in accordance with the
applicable Federal cost principles or
other terms and conditions of the award.
If not paid within a reasonable period
after the demand for payment, USAID
may reduce the debt by:

(1) Making an administrative offset
against other requests for
reimbursements,

(2) Withholding advance payments
otherwise due to the recipient, or

(3) Taking other action permitted by
law.

(b) Except as otherwise provided by
law, USAID will charge interest on an
overdue debt in accordance with 4 CFR
Chapter I, “Federal Claims Collection
Standards.”

Subpart E—Additional Provisions For
Awards to Commercial Organizations

§226.80 Scope of subpart.

This subpart contains additional
provisions that apply to awards to
commercial organizations. These
provisions supplement and make
exceptions for awards to commercial
organizations from other provisions of
this part.

§226.81 Prohibition against profit.

No funds shall be paid as profit to any
recipient that is a commercial
organization. Profit is any amount in
excess of allowable direct and indirect
costs.

§226.82 Program income.

The additional costs alternative
described in § 226.24(b)(1) may not be
applied to program income earned by a
commercial organization.

Subpart F—Miscellaneous

§226.90 Disputes.

(a) Any dispute under or relating to a
grant or agreement shall be decided by
the USAID Agreement Officer. The
Agreement Officer shall furnish the
recipient a written copy of the decision.

(b) Decisions of the USAID Agreement
Officer shall be final unless, within 30
days of receipt of the decision, the
grantee appeals the decision to USAID’s
Deputy Assistant Administrator for

Management, USAID, Washington, DC
20523. Appeals must be in writing with
a copy concurrently furnished to the
Agreement Officer.

(c) In order to facilitate review on the
record by the Deputy Assistant
Administrator for Management, the
recipient shall be given an opportunity
to submit written evidence in support of
its appeal. No hearing will be provided.

(d) Decisions by the Deputy Assistant
Administrator for Management shall be
final.

Subpart G—USAID-Specific
Requirements

§226.1001 Eligibility rules for goods and
services. [Reserved]

§226.1002 Local cost financing.
[Reserved]

§226.1003 Air transportation. [Reserved]

§226.1004 Ocean shipment of goods.
[Reserved]

Appendix A to Part 226—Contract
Provisions

All contracts, awarded by a recipient
including small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All
contracts to be performed in the United
States, or to be performed with employees
who were recruited in the United States,
shall contain a provision requiring
compliance with E.O. 11246, “Equal
Employment Opportunity,”” as amended by
E.O. 11375, ““Amending Executive Order
11246 Relating to Equal Employment
Opportunity,” and as supplemented by
regulations at 41 CFR Chapter 60, ““Office of
Federal Contract Compliance Programs,
Equal Employment Opportunity, Department
of Labor,” to the extent required by the
foregoing.

2. Copeland “*Anti-Kickback’ Act (18
U.S.C. 874 and 40 U.S.C. 276¢c)—All
contracts and subawards in excess of $2,000
for construction or repair to be performed in
the United States awarded by recipients and
subrecipients shall include a provision for
compliance with the Copeland “‘Anti-
Kickback™ Act (18 U.S.C. 874), as
supplemented by Department of Labor
regulations (29 CFR part 3, “Contractors and
Subcontractors on Public Building or Public
Work Financed in Whole or in Part by Loans
or Grants from the United States’). The Act
provides that each contractor or subrecipient
shall be prohibited from inducing, by any
means, any person employed in the
construction, completion, or repair of public
work, to give up any part of the
compensation to which he is otherwise
entitled. The recipient shall report all
suspected or reported violations to the
Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal
program legislation, all construction,
alteration, and/or repair contracts to be
performed in the United States awarded by

the recipients and subrecipients of more than
$2,000 shall include a provision for
compliance with the Davis-Bacon Act (40
U.S.C. 276a to a—7) and as supplemented by
Department of Labor regulations (29 CFR part
5, “Labor Standards Provisions Applicable to
Contracts Governing Federally Financed and
Assisted Construction’). Under this Act,
contractors shall be required to pay wages to
laborers and mechanics at a rate not less than
the minimum wages specified in a wage
determination made by the Secretary of
Labor. In addition, contractors shall be
required to pay wages not less than once a
week. The recipient shall place a copy of the
current prevailing wage determination issued
by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall
report all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333)—Where
applicable, all contracts awarded by
recipients in excess of $2000 for construction
contracts to be performed in the United
States and in excess of $2500 for other such
contracts that involve the employment of
mechanics or laborers shall include a
provision for compliance with sections 102
and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-333), as
supplemented by Department of Labor
regulations (29 CFR part 5). Under section
102 of the Act, each contractor shall be
required to compute the wages of every
mechanic and laborer on the basis of a
standard work week of 40 hours. Work in
excess of the standard work week is
permissible provided that the worker is
compensated at a rate of not less than 1>
times the basic rate of pay for all hours
worked in excess of 40 hours in the work
week. Section 107 of the Act is applicable to
construction work and provides that no
laborer or mechanic shall be required to work
in surroundings or under working conditions
which are unsanitary, hazardous or
dangerous. These requirements do not apply
to the purchases of supplies or materials or
articles ordinarily available on the open
market, or contracts for transportation or
transmission of intelligence.

5. Rights to Inventions Made Under a
Contract or Agreement—Contracts or
agreements for the performance of
experimental, developmental, or research
work shall provide for the rights of the
Federal Government and the recipient in any
resulting invention in accordance with 37
CFR part 401, “‘Rights to Inventions Made by
Nonprofit Organizations and Small Business
Firms Under Government Grants, Contracts
and Cooperative Agreements,” and any
implementing regulations issued by the
awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.)
and the Federal Water Pollution Control Act
(33 U.S.C. 1251 et seq.), as amended—
Contracts and subawards of amounts in
excess of $100,000 to be performed in the
United States shall contain a provision that
requires the recipient to agree to comply with
all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42
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U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the
Regional Office of the Environmental
Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31
U.S.C. 1352)—Contractors who apply or bid
for an award exceeding $100,000 shall file
the required certification. Each tier certifies
to the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or
attempting to influence an officer or
employee of any agency, a member of
Congress, officer or employee of Congress, or
an employee of a member of Congress in
connection with obtaining any Federal
contract, grant or any other award covered by
31 U.S.C. 1352. Each tier shall also disclose
any lobbying with non-Federal funds that
takes place in connection with obtaining any
Federal award. Such disclosures are
forwarded from tier to tier up to the
recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689)—Certain contracts shall not be
made to parties listed on the nonprocurement
portion of the General Services
Administration’s “‘Lists of Parties Excluded
from Federal Procurement or
Nonprocurement Programs’ in accordance
with E.O.s 12549 and 12689, ‘“‘Debarment and
Suspension.” This list contains the names of
parties debarred, suspended, or otherwise
excluded by agencies, and contractors
declared ineligible under statutory or
regulatory authority other than E.O. 12549.
Contractors with awards that exceed the
small purchase threshold shall provide the
required certification regarding its exclusion
status and that of its principals.

9. Contracts which require performance
outside the United States shall contain a
provision requiring Worker’s Compensation
Insurance (42 U.S.C. 1651, et seq.). As a
general rule, Department of Labor waivers
will be obtained for persons employed
outside the United States who are not United
States citizens or residents provided
adequate protection will be given such
persons. The recipient should refer questions
on this subject to the USAID Agreement
Officer.

* * * * *
Dated: January 6, 1995.
Michael D. Sherwin,

Deputy Assistant Administrator for
Management.

[FR Doc. 95-975 Filed 1-18-95; 8:45 am]
BILLING CODE 6116-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OH71-1-6781, OH72-1-6782; FRL-5140-7]

Approval and Promulgation of
Implementation Plans; Ohio

AGENCY: Environmental Protection
Agency (USEPA).

ACTION: Final rule.

SUMMARY: The USEPA is approving, in
final, two exemption requests from the
requirements contained in section 182(f)
of the Clean Air Act (Act) for the Toledo
and Dayton ozone nonattainment areas
in Ohio. These exemption requests,
submitted by the State of Ohio, are
based upon three years of ambient air
monitoring data which demonstrate that
the National Ambient Air Quality
Standard (NAAQS) for ozone has been
attained in each of these areas without
additional reductions of nitrogen oxides
(NOx). Section 182(f) of the Act requires
States with areas designated
nonattainment of the NAAQS for ozone,
and classified as moderate
nonattainment and above, to adopt
reasonably available control technology
(RACT) rules for major stationary
sources of NOx, and to provide for
nonattainment area new source review
(NSR) for new sources and
modifications that are major for NOx.
Section 182(f) provides that these
requirements do not apply for areas
outside an ozone transport region if
USEPA determines that additional
reductions of NOx would not contribute
to attainment of the NAAQS for ozone
in the area.

EFFECTIVE DATE: This action will be

effective February 21, 1995.

ADDRESSES: Written comments should

be addressed to:

William MacDowell, Chief, Regulation
Development Section, Air
Enforcement Branch (AE-17J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

A copy of the exemption requests are
available for inspection at the following
location (it is recommended that you
contact Richard Schleyer at (312) 353—
5089 before visiting the Region 5 office):
United States Environmental Protection

Agency, Region 5, Air Enforcement

Branch, Air and Radiation Division,

77 West Jackson Boulevard, Chicago,

Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:

Richard Schleyer, Regulation

Development Section, Air Enforcement

Branch (AE-17]), Region 5, United

States Environmental Protection

Agency, 77 West Jackson Boulevard,

Chicago, Illinois, 60604, (312) 353—

5089.

SUPPLEMENTARY INFORMATION:
I. Background

The air quality planning requirements
for the reduction of NOx emissions are
set out in section 182(f) of the Act.
Section 182(f) of the Act requires States

with areas designated nonattainment of
the NAAQS for ozone, and classified as
moderate nonattainment and above, to
impose the same control requirements
for major stationary sources of NOx as
apply to major stationary sources of
volatile organic compounds (VOC).
These requirements include the
adoption of RACT rules for major
stationary sources and nonattainment
area NSR for major new sources and
major modifications. Section 182(f)
provides further that these NOx
requirements do not apply for areas
outside an ozone transport region if
USEPA determines that additional
reductions of NOx would not contribute
to attainment. Also, the NOx-related
general and transportation conformity
provisions (see 58 FR 63214 and 58 FR
62188) would not apply in an area that
is granted a section 182(f) exemption. In
an area that did not implement the
section 182(f) NOx requirements, but
did achieve attainment of the ozone
standard, as demonstrated by ambient
air monitoring data (consistent with 40
CFR Part 58 and recorded in the
USEPA’s—Aerometric Information
Retrieval System (AIRS)), it is clear that
the additional NOx reductions required
by section 182(f) would not contribute
to attainment.

I1. Criteria for Evaluation of Section
182(f) Exemption Requests

The criteria established for the
evaluation of an exemption request from
the section 182(f) requirements are set
forth in a memorandum from John S.
Seitz, Director, Office of Air Quality
Planning and Standards, dated May 27,
1994, entitled ““Section 182(f) Nitrogen
Oxides (NOx) Exemptions—Revised
Process and Criteria.”” Additional
guidance is provided in a document
entitled “Guideline for Determining the
Applicability of Nitrogen Oxides
Requirements Under Section 182(f),”
dated December 1993, from USEPA,
Office of Air Quality Planning and
Standards, Air Quality Management
Division.

I11. State Submittals

On September 20, 1993, and
November 8, 1993, the State of Ohio
submitted requests to redesignate the
Toledo (Lucas and Wood Counties) and
Dayton (Montgomery, Greene, Miami,
and Clark Counties) ozone
nonattainment areas to attainment areas
for the NAAQS for ozone. These
redesignation requests are currently
under review and will be evaluated in
a separate rulemaking.

Included as part of the redesignation
submittals were requests that the Toledo
and Dayton ozone nonattainment areas
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be exempt from the requirements
contained in section 182(f) of the Act.
These exemption requests are based
upon three years of ambient air
monitoring data (1991-1993) which
demonstrate that the NAAQS for ozone
has been attained in each of these areas
without additional reductions of NOx.

IV. Analysis of State Submittals

The USEPA has reviewed the ambient
air monitoring data for ozone (consistent
with the requirements contained in 40
CFR part 58 and recorded in AIRS)
submitted by the OEPA in support of
these exemption requests.

For ozone, an area is considered
attainment of the NAAQS if there are no
violations, as determined in accordance
with 40 CFR Part 50.9, based on quality
assured monitoring data from three
complete consecutive calendar years. A
violation of the ozone NAAQS occurs
when the annual average number of
expected exceedances is greater than 1.0
at any site in the area at issue. An
exceedance occurs when the daily
maximum hourly ozone concentration
exceeds 0.124 parts per million (ppm).

The following ozone exceedances
were recorded for the period from 1991
to 1993:

Toledo: Lucas County, 306 N. Yondota
(1991)—0.127 ppm and (1993)—0.126
ppm; average expected exceedances:
0.7. Friendship Park (1993)—0.136
ppm; average expected exceedances:
0.3.

Dayton: Montgomery County, 2100
Timberlane (1993)—0.125 ppm;
average expected exceedances: 0.3.
Thus, the annual average expected

exceedances in a three year period were

less than 1.0 and both areas are meeting
the air quality standard for ozone.

A more detailed summary of the
ozone monitoring data for both areas is
provided in the USEPA technical
support document dated April 20, 1994.

V. NOx RACT Rules

The State of Ohio submitted adopted
NOx RACT rules to USEPA on July 1,
1994, for the Toledo, Dayton, and
Cleveland ozone nonattainment areas.
These rules are currently under review
and will be evaluated in a separate
rulemaking. These rules, when
approved by USEPA, may be suspended
by the State for the Toledo and Dayton
areas upon the final approval effective
date of the Section 182(f) exemption
requests addressed in this Notice.

VI. Inspection and Maintenance (1/M)
Programs

The I/M Final Rule (57 FR 52950)

requires States to submit to USEPA a
fully adopted I/M program by November

15, 1993. At this time, however, the
preliminary interpretive guidance on
basic I/M, is discussed in the USEPA
policy memorandum dated September
17,1993, from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation, entitled ‘‘State
Implementation Plan Requirements for
Areas Submitting Requests for
Redesignation to Attainment of the
Ozone and Carbon Monoxide (CO)
National Ambient Air Quality Standards
(NAAQS) on or after November 15,
1992,” (Shapiro Memorandum). The
Shapiro Memorandum provides that, for
areas where maintenance plans do not
rely on implementation of a basic I/M
program immediately following
redesignation, upon revision to the I/M
rule, if a State adopts and submits as a
revision to its SIP the following:

« The legislative authority for a basic
I/M program;

e A provision in the SIP providing
that basic I/M be placed in the
contingency measure portion of the
maintenance plan upon redesignation;
and

* An enforceable schedule and
commitment by the Governor or his/her
designee for adoption and
implementation of a basic I/M program
upon a specified, appropriate triggering
event;

The State would have met the
minimum requirements for I/M as they
relate to USEPA'’s consideration of the
State’s redesignation request submitted
for a nonattainment area. The USEPA is
presently proceeding to establish this
interpretation through regulatory action
(see 59 FR 33237).

The State of Ohio is required to adopt
a basic I/M program for the Toledo
0zone nonattainment area
(encompassing Lucas and Wood
Counties). However, the State has
submitted a redesignation request (SIP
revision) to attainment of the NAAQS
for ozone for the Toledo area. This SIP
revision includes legislative authority
for the adoption of a basic I/M program;
a basic I/M program as a contingency
measure in the maintenance plan upon
redesignation; and an enforceable
schedule for the implementation of the
basic I/M program upon a specified
triggering event. Under the approach set
forth in the Shapiro Memorandum, the
State has met the requirements for an
area requesting redesignation that is
required to adopt a basic I/M program.

For the Dayton ozone nonattainment
area (encompassing Clark, Greene,
Miami, and Montgomery Counties), the
Dayton local area has opted for an
enhanced I/M program. This requires
the Dayton area to comply with all
applicable enhanced I/M program

requirements. The I/M Final Rule (57 FR
52950) provides that if the USEPA
Administrator determines that NOx
emission reductions are not beneficial
in a given ozone nonattainment area,
then NOx emission reductions are not
required of the enhanced I/M program,
but the program shall be designed to
offset NOx increases resulting from the
repair of hydrocarbon (HC) and carbon
monoxide (CO) failures.t

Upon the effective date of this action,
the Dayton area shall not be required to
demonstrate compliance with the
enhanced I/M performance standard for
NOx. However, the Dayton area shall be
required to demonstrate, using USEPA’s
Mobile Source Emissions Model, Mobile
5a (or its successor), that NOx emissions
will be no higher than in the absence of
any I/M program.

VII. Withdrawal of the Exemptions

Continuation of the Section 182(f)
exemptions granted herein is contingent
upon continued monitoring and
continued attainment and maintenance
of the ozone NAAQS in the affected
areas. If a violation of the ozone NAAQS
is monitored in the Toledo or Dayton
area(s) (consistent with the
requirements contained in 40 CFR part
58 and recorded in AIRS), USEPA will
provide notice to the public in the
Federal Register. A determination that
the NOx exemption no longer applies
would mean that the NOx NSR and the
NOx-related general and transportation
conformity provisions would
immediately be applicable (see 58 FR
63214 and 58 FR 62188). The NOx
RACT requirements would also be
applicable, with a reasonable time
provided as necessary to allow major
stationary sources subject to the RACT
requirements to purchase, install and
operate the required controls. The
USEPA believes that the State may
provide sources a reasonable time
period after the USEPA determination to
actually meet the RACT emission limits.
The USEPA expects such time period to
be as expeditious as practicable, but in
no case longer than 24 months. If a
nonattainment area is redesignated to
attainment of the ozone NAAQS, NOx
RACT shall be implemented as stated in
the USEPA-approved maintenance plan.

VIII. Notice of Proposed Rulemaking
and Responses to Comments

The USEPA published a notice
proposing to approve the exemption

1 Additional clarification concerning the I/M
requirements and areas with no NOx exemptions is
provided in a memorandum from Mary T. Smith,
Acting Director, Office of Mobile Sources, dated
October 14, 1994, entitled “I/M Requirements in
NOx RACT Exempt Areas.”
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requests for the Toledo and Dayton
nonattainment areas in the July 26, 1994
Federal Register (59 FR 37947). The
USEPA received comments supporting
and adverse to this proposed action.
Copies of all comments have been
placed in the docket file. The following
entities submitted adverse or supporting
comments. Some of the comments
addressed similar points. The USEPA
has responded to the adverse comments
by issue as set forth below.

Submitting Entity (Date Received by
USEPA)

Citizens Campaign for the
Environment (7-27-94); Natural
Resources Defense Council (8-9-94 and
8-24-94); New York State Electric and
Gas Corporation (8—10-94); Northeast
States for Coordinated Air Use
Management (8—-15-94 and 9-28-94);
State of New York Department of
Environmental Conservation (8—-16—94
and 10-05-94); Commonwealth of
Pennsylvania Department of
Environmental Resources (8—-31-94);
Southern Environmental Law Center
(10-3-94); Pollution Probe (10-03-94);
Ohio Sierra Club (10-03-94);
Conservation Law Foundation (10-03—
94); The Lung Association (Ontario, 10—
11-94); Ohio Environmental Protection
Agency (10-26-94); Fuller & Henry (10—
26-94); and Individual Residents from
the State of Ohio (various dates between
8/31/94 and 10/13/94).

A summary of the adverse comments
and USEPA's responses follows:

Procedural Comments: Several
commenters argued that USEPA should
not approve the waiver requests at issue
on procedural grounds. NOx
exemptions are provided for in two
separate parts of the Act, section
182(b)(1) and section 182(f).
Commenters took the position that
because the NOx exemption tests in
subsections 182(b)(1) and 182(f)(1)
include language indicating that action
on such requests should take place
“when [EPA] approves a plan or plan
revision,” that all NOx exemption
determinations by USEPA, including
exemption actions taken under the
petition process established by
subsection 182(f)(3), must occur during
consideration of an approvable
attainment or maintenance plan, unless
the area has been redesignated to
attainment for the ozone NAAQS. These
commenters also argue that even if the
petition procedures of subsection
182(f)(3) may be used to relieve areas of
certain NOx requirements, exemptions
from the NOx conformity requirements
must follow the process provided in
subsection 182(b)(1), since this is the
only provision explicitly referenced by

section 176(c), in the Act’s conformity
provisions.

USEPA Response: Section 182(f)
contains very few details regarding the
administrative procedure for USEPA
action on NOx exemption requests. The
absence of specific guidelines by
Congress leaves USEPA with discretion
to establish reasonable procedures,
consistent with the requirements of the
Administrative Procedure Act (APA).

Despite the interpretation of the
commenters regarding the process for
considering exemption requests under
section 182(f), USEPA believes that
subsections 182(f)(1) and 182(f)(3)
provide independent procedures for
USEPA to act on NOx exemption
requests. The language in subsection
182(f)(1), which indicates that USEPA
should act on NOx exemptions in
conjunction with action on a plan or
plan revision, does not appear in
subsection 182(f)(3). While subsection
182(f)(3) references subsection 182(f)(1),
USEPA believes that this reference
encompasses only the substantive tests
in paragraph (1) [and, by extension,
paragraph (2)], and not the procedural
requirement that USEPA act on
exemptions only when acting on SIPs.
Additionally, paragraph (3) provides
that “person[s]”’ (which section 302(e)
of the Act defines to include States) may
petition for NOx exemptions ‘“‘at any
time,” and requires USEPA to make its
determination within six months of the
petition’s submission. These key
differences lead USEPA to believe that
Congress intended the exemption
petition process of paragraph (3) to be
distinct and more expeditious than the
longer plan revision process intended
under paragraph (1).

Section 182(f)(1) appears to
contemplate that exemption requests
submitted under these paragraphs are
limited to States, since States are the
entities authorized under the Act to
submit plans or plan revisions. By
contrast, section 182(f)(3) provides that
“person[s]”’ 2 may petition for a NOx
determination ““at any time” after the
ozone precursor study required under
section 185B of the Act is finalized,3
and gives USEPA a limit of 6 months
after filing to grant or deny such
petitions. Since individuals may submit
petitions under paragraph (3) “at any
time” this must include times when
there is no plan revision from the State
pending at USEPA. The specific
timeframe for USEPA action established
in paragraph (3) is substantially shorter

2 Section 302(e) of the Act defines the term

“person’ to include States.
3The final section 185B report was issued July
30, 1993.

than the timeframe usually required for
States to develop and for USEPA to take
action on revisions to a SIP. These
differences strongly suggest that
Congress intended the process for acting
on petitions under paragraph (3) to be
distinct—and more expeditious—from
the plan revision process intended
under paragraph (1). Thus, USEPA
believes that paragraph (3)’s reference to
paragraph (1) encompasses only the
substantive tests in paragraph (1) (and,
by extension, paragraph (2)), not the
requirement in paragraph (1) for USEPA
to grant exemptions only when acting
on plan revisions.

With respect to major stationary
sources, section 182(f) requires States to
adopt NOx NSR and RACT rules, unless
exempted. These rules were generally
due to be submitted to USEPA by
November 15, 1992. Thus, in order to
avoid sanctions under the Act, areas
seeking a NOx exemption would have
needed to submit their exemption
request for USEPA review and
rulemaking action several months before
November 15, 1992. In contrast, the Act
specifies that the attainment
demonstrations are not due until
November 1993 or 1994 (and USEPA
may take 12-18 months to approve or
disapprove the demonstration). For
marginal ozone nonattainment areas
(subject to NOx NSR), no attainment
demonstration is called for in the Act.
For maintenance plans, the Act does not
specify a deadline for submittal of
maintenance demonstrations. Clearly,
the Act envisions the submittal of, and
USEPA action on, exemption requests,
in some cases, prior to submittal of
attainment or maintenance
demonstrations.

The Act requires conformity with
regard to federally-supported NOx
generating activities in relevant
nonattainment and maintenance areas.
However, USEPA’s conformity rules
explicitly provide that these NOx
requirements would not apply if USEPA
grants an exemption under section
182(f).

In response to the comment that
section 182(b)(1) should be the
appropriate vehicle for dealing with
exemptions from the NOx requirements
of the conformity rule, USEPA notes
that this issue has previously been
raised in a formal petition for
reconsideration of USEPA’s final
transportation conformity rule and in
litigation pending before the U.S. Court
of Appeals for the District of Columbia
Circuit on the substance of both the
transportation and general conformity
rules. Thus the issue is under further
consideration, but at this time the
Agency’s position is as stated above.
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Additionally, subsection 182(f)(3)
requires that NOx exemption petition
determinations be made by USEPA
within six months. The USEPA has
stated in previous guidance that it
intends to meet this statutory deadline
as long as doing so is consistent with
the APA. The USEPA believes that the
applicable rules governing this issue are
those that appear in USEPA'’s final
conformity regulations, and that USEPA
remains bound by their existing terms.

Modeling Comments: Some
commenters stated that the modeling
required by USEPA is insufficient to
establish that NOx reductions would not
contribute to attainment since only one
level of NOx control, i.e., “substantial”
reductions, is required to be analyzed.
They further explain that an area must
submit an approvable attainment plan
before USEPA can know whether NOx
reductions will aid or undermine
attainment.

USEPA Response: As described in
USEPA’s December 1993 NOx
exemption guidance,* photochemical
grid modeling is generally needed to
document cases where NOx reductions
are counterproductive to net air quality,
do not contribute to attainment, do not
show a net ozone benefit, or include
excess reductions. The Urban Airshed
Model (UAM) or, in the Ozone
Transport Region (OTR), the Regional
Oxidant Model (ROM), are acceptable
methods for these purposes. The
December guidance also provides that,
under the “‘not contribute to attainment
test,” an area may qualify for a NOx
exemption by attaining the ozone
standard, as demonstrated by three
years of ambient air monitoring data.
The exemption requests submitted by
the State for the Toledo and Dayton
areas are based upon ambient air
monitoring data. Therefore, adverse
comments submitted concerning
modeling are not relevant to this action,
and are not being further addressed.

Public Hearing Request: Some
commenters requested that a public
hearing be held on this action.

USEPA Response: This action is not
considered a SIP revision and therefore
the requirement for a public hearing
under section 110(a) of the Act is not
applicable.

Environmental Impact Statement
(EIS) Request: Some commenters
requested that an EIS be prepared
regarding this action.

USEPA Response: All Clean Air Act
programs are exempted from the

4“Guideline for Determining the Applicability of
Nitrogen Oxide Requirements under section 182(f),”
from John S. Seitz, Director, Office of Air Quality
Planning and Standards, dated December 19, 1993.

procedural requirements of the National
Environmental Policy Act (NEPA) under
section 7(c)(1) of the Energy Supply and
Environmental Coordination Act, 15
U.S.C. 793(c)(1). Therefore, USEPA is
not preparing an EIS for this action.

SIP Status Request: One commenter
requested the status of other SIP
revisions (i.e., the 15% rate-of-progress
plan and the redesignation request)
required to be submitted by the State.

USEPA Response: This action only
addresses the section 182(f) exemption
requests submitted by the State of Ohio
for the Toledo and Dayton areas and
USEPA final action on such requests are
not dependent on final actions on other
required SIP submittals, such as the
ones mentioned. Non-related SIP
revisions will be dealt with separately.

Toledo Transportation Improvement
Program (TIP): One commenter
provided comments on the basis of the
determination of the conformity of the
Toledo TIP and analysis of other Ohio
TIPs.

USEPA Response: This action only
addresses the section 182(f) exemption
requests submitted by the State of Ohio
for the Toledo and Dayton areas.
Therefore, the comment is not being
further addressed.

Attainment Data Comments: Three
years of ““clean” data fail to demonstrate
that NOx reductions would not
contribute to attainment of the NAAQS
for ozone. The USEPA'’s policy
erroneously equates the absence of a
violation for one three-year period with
“attainment.”

USEPA Response: The USEPA has
separate criteria for determining if an
area should be redesignated to an ozone
attainment area under section 107 of the
Act. The section 107 redesignation
criteria are more comprehensive than
the Act requires with respect to NOx
exemptions under section 182(f).

Under section 182(f)(1)(A), an
exemption from the NOx requirements
may be granted for nonattainment areas
outside an OTR if USEPA determines
that ““additional reductions of (NOx)
would not contribute to attainment” of
the ozone NAAQS in those areas. In
some cases, an 0zone nonattainment
area might attain the ozone standard, as
demonstrated by 3 years of adequate
monitoring data, without having
implemented the section 182(f) NOx
provisions over that 3-year period.

In cases where a nonattainment area
is demonstrating attainment with 3
consecutive years of air quality
monitoring data without having
implemented the section 182(f) NOx
provisions, USEPA believes that the
section 182(f) test is met since
““additional reductions of (NOx) would

not contribute to attainment’ of the
NAAQS in that area. In cases where it
is warranted, USEPA’s approval of the
exemption is granted on a contingent
basis (i.e., the exemption would last for
only as long as the area’s monitoring
data continue to demonstrate
attainment).

Downwind Area Comments: Several
commenters argued that USEPA’s
December 1993 guidance prohibits
granting a section 182(f) waiver based
on 3 years of clean data if evidence
exists showing that the waiver would
interfere with attainment or
maintenance in downwind areas. The
commenters argued that such condition
should also apply to waiver requests
based on modeling. Exemptions in Ohio
cities, they claim, are likely to
exacerbate ozone nonattainment
downwind, and therefore are not
consistent with the Act. If the
exemptions are granted, emissions from
new stationary sources and the
transportation sector in Ohio, which are
projected to increase, could delay
attainment of the ozone standard in
areas in the northeastern United States.

These commenters further claim that
USEPA modeling has demonstrated that
Ohio is a significant contributor to
atmospheric transport of ozone
precursors to the OTR. Since this
modeling indicates that emissions of
NOx from stationary sources west of the
OTR contribute to increased ozone
levels in the northeast, they argued that
control of NOx emissions in the OTR
and in States west of the OTR will
contribute to significant reductions in
peak ozone levels within the OTR.

USEPA Response: As a result of such
comments, USEPA has re-evaluated its
position on this issue and decided to
revise the previously-issued guidance.
As described below, USEPA intends to
use its authority under section
110(a)(2)(D) to require a State to reduce
NOx emissions from stationary and/or
mobile sources where there is evidence,
such as photochemical grid modeling,
showing that NOx emissions would
contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State. This
action would be independent of any
action taken by USEPA on a NOx
exemption request for stationary sources
under section 182(f). That is, USEPA
action to grant or deny a NOx
exemption request under section 182(f)
would not shield that area from USEPA
action to require NOx emission
reductions, if necessary, under section
110(a)(2)(D).

Modeling analyses are underway in
many areas for the purpose of
demonstrating attainment in the 1994
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SIP revisions. Recent modeling data
suggest that certain ozone
nonattainment areas may benefit from
reductions in NOx emissions far
upwind of the nonattainment area. For
example, the northeast corridor and the
Lake Michigan areas are considering
attainment strategies which rely in part
on NOx emission reductions hundreds
of miles upwind. The USEPA is working
with the States and other organizations
to design and complete studies which
consider upwind sources and quantify
their impacts. As the studies progress,
USEPA will continue to work with the
States and other organizations to
develop mutually acceptable attainment
strategies.

At the same time as these large scale
modeling analyses are being conducted,
certain nonattainment areas that are
located in the area being modeled, have
requested exemptions from NOx
requirements under section 182(f). Some
areas requesting an exemption may
impact upon downwind nonattainment
areas. The USEPA intends to address
the transport issue through section
110(a)(2)(D) based on a domain-wide
modeling analysis.

Under section 182(f) of the Act, an
exemption from the NOx requirements
may be granted for nonattainment areas
outside an ozone transport region if
USEPA determines that “‘additional
reductions of (NOx) would not
contribute to attainment of the national
ambient air quality standard for ozone
in the area.” > As described in section
4.3 of the December 16, 1993 guidance
document, USEPA believes that the
term “‘area” means the ‘“nonattainment
area,” and that USEPA’s determination
is limited to consideration of the effects
in a single nonattainment area due to
NOx emissions reductions from sources
in the same nonattainment area.

Section 4.3 of the guidance goes on to
encourage, but not require, States/
petitioners to include consideration of
the entire modeling domain, since the
effects of an attainment strategy may
extend beyond the designated

5There are three NOx exemption tests specified
in section 182(f). Of these, two are applicable for
areas outside an ozone transport region; the
‘“‘contribute to attainment”’ test described above,
and the “net air quality benefits” test. The USEPA
must determine, under the latter test, that the net
benefits to air quality in an area ‘‘are greater in the
absence of NOx reductions” from relevant sources.
Based on the plain language of section 182(f),
USEPA believes that each test provides an
independent basis for receiving a full or limited
NOx exemption. Consequently, as stated in section
1.4 of the December 16, 1993 USEPA guidance,
“(w)here any one of the tests is met (even if another
test is failed), the section 182(f) NOx requirements
would not apply or, under the excess reductions
provision, a portion of these requirements would
not apply.”

nonattainment area. Specifically, the
guidance encourages States to ‘‘consider
imposition of the NOx requirements if
needed to avoid adverse impacts in
downwind areas, either intra- or inter-
State. States need to consider such
impacts since they are ultimately
responsible for achieving attainment in
all portions of their State (see generally
section 110) and for ensuring that
emissions originating in their State do
not contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State (see
section 110(a)(2)(D)(i)(I)).”

In contrast, Section 4.4 of the
guidance states that the section 182(f)
demonstration would not be approved if
there is evidence, such as
photochemical grid modeling, showing
that the NOx exemption would interfere
with attainment or maintenance in
downwind areas. The guidance goes on
to explain that section 110(a)(2)(D) (not
section 182(f)) prohibits such impacts.

Consistent with the guidance in
section 4.3, USEPA believes that the
section 110(a)(2)(D) and 182(f)
provisions must be considered
independently. Thus, if there is
evidence that NOx emissions in an
upwind area would interfere with
attainment or maintenance in a
downwind area, that action should be
separately addressed by the State(s) or,
if necessary, by USEPA in a section
110(a)(2)(D) action. A section 182(f)
exemption request should be
independently considered by USEPA. In
some cases, then, USEPA may grant an
exemption from across-the-board NOx
RACT controls under section 182(f) and,
in a separate action, require NOx
controls from stationary and/or mobile
sources under section 110(a)(2)(D). It
should be noted that the controls
required under section 110(a)(2)(D) may
be more or less stringent than RACT,
depending upon the circumstances.
Consistent with these principles,
USEPA is approving these exemption
requests under 182(f) of the Act. If
evidence appears that NOx emissions in
an upwind area would interfere with
attainment or maintenance in a
downwind area, appropriate action shall
be taken by the State(s) or, if necessary,
by USEPA under section 110(a)(2)(D).

Scope of Exemption Comments:
Comments were received regarding
exemption of areas from the NOx
requirements of the conformity rules.
Several commenters argue that the
exemptions should waive only the
requirements of section 182(b)(1) to
contribute to specific annual reductions,
not the requirement that conformity
SIPs contain information showing the
maximum amount of motor vehicle NOx

emissions allowed under the
transportation conformity rules and,
similarly, the maximum allowable
amounts of any such NOx emissions
under the general conformity rules. The
commenters admit that, in prior
guidance, USEPA has acknowledged the
need to amend a drafting error in the
existing transportation conformity rules
to ensure consistency with motor
vehicle emissions budgets for NOx, but
want USEPA, in actions on NOx
exemptions, to explicitly affirm this
obligation and to also avoid granting
waivers until a budget controlling future
NOx increases is in place.

USEPA Response: With respect to
conformity, USEPA’s conformity rules®
provide a NOx waiver if an area receives
a section 182(f) exemption. In
rulemaking on ‘‘Conformity; General
Preamble for Exemption From Nitrogen
Oxides Provisions,” 59 FR 31238, 31241
(June 17, 1994), USEPA reiterated its
view that in order to conform,
nonattainment and maintenance areas
must demonstrate that both the
transportation plan and the
transportation improvement program
(TIP) are consistent with the motor
vehicle emissions budget for NOx even
where a conformity NOx waiver has
been granted. Due to a drafting error,
that view is not reflected in the current
transportation conformity rules. As the
commenters correctly note, USEPA
states in the June 17th notice that it
intends to remedy the problem by
amending the conformity rule. Although
that notice specifically mentions only
requiring consistency with the approved
maintenance plan’s NOx motor vehicle
emissions budget, USEPA also intends
to require consistency with the
attainment demonstration’s NOx motor
vehicle emissions budget. However, the
exemptions at issue were submitted
pursuant to section 182(f)(3), and
USEPA does not believe it is
appropriate to delay action on these
petitions, especially in light of the six-
month statutory deadline provided for
such action, until the conformity rule is
amended. As noted above, this issue has
also been raised in a formal petition for
reconsideration of the Agency’s final
transportation conformity rule and in
litigation pending before the U.S. Court
of Appeals for the District of Columbia
Circuit on the substance of both the

6““Criteria and Procedures for Determining
Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs, and
Projects Funded or Approved under Title 23 U.S.C.
of the Federal Transit Act,” November 24, 1993 (58
FR 62188); “‘Determining Conformity of General
Federal Actions to State or Federal Implementation
Plans; Final Rule,” November 30, 1993 (58 FR
63214).
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transportation and general conformity
rules. Thus this issue is under
consideration, but at this time the
Agency’s position remains as stated.
The USEPA, therefore, believes that
until the issue is resolved, the
applicable rules governing this issue are
those that appear in the Agency’s final
conformity regulations, and the Agency
remains bound by their existing terms.

Conclusive Evidence Comment: The
Act does not authorize any waiver of the
NOx reduction requirements until
conclusive evidence exists that such
reductions are counter-productive.

USEPA Response: The USEPA does
not agree with this comment since it is
contrary to Congressional intent as
evidenced by the plain language of
section 182(f), the structure of the Title
| ozone subpart as a whole, and relevant
legislative history. In developing and
implementing its NOx exemption
policies, USEPA has sought an approach
that reasonably accords with that intent.

Section 182(f), in addition to
imposing control requirements on major
stationary sources of NOx similar to
those that apply for such sources of
VOC, also provides for an exemption (or
limitation) from application of these
requirements if, under one of several
tests, USEPA determines that in certain
areas NOx reductions would generally
not be beneficial. In subsection
182(f)(1), Congress explicitly
conditioned action on NOx exemptions
on the results of an ozone precursor
study required under section 185B.
Because of the possibility that reducing
NOx in a particular area may either not
contribute to ozone attainment or may
cause the ozone problem to worsen,
Congress included attenuating language,
not just in section 182(f), but throughout
the Title | ozone subpart, to avoid
requiring NOx reductions where they
would be nonbeneficial or
counterproductive.

In describing these various ozone
provisions (including section 182(f), the
House Conference Committee Report
states in pertinent part: “[T]he
Committee included a separate NOx/
VOC study provision in section (185B)
to serve as the basis for the various
findings contemplated in the NOx
provisions. The Committee does not
intend NOx reduction for reduction’s
sake, but rather as a measure scaled to
the value of NOx reductions for
achieving attainment in the particular
ozone nonattainment area.” H.R. Rep.
No. 490, 101st Cong., 2d Sess. 257-258
(1990).

As noted in response to a comment
discussed above, the command in
subsection 182(f)(1) that USEPA “‘shall
consider’ the section 185B report taken

together with the timeframe the Act
provides both for completion of the
report and for acting on NOx exemption
petitions clearly demonstrate that
Congress believed the information in the
completed section 185B report would
provide a sufficient basis for USEPA to
act on NOx exemption requests, even
absent the additional information that
would be included in affected areas’
attainment or maintenance
demonstrations. However, while there is
no specific requirement in the Act that
USEPA actions granting NOx exemption
requests must await ““‘conclusive
evidence,” as the commenters argue,
there is also nothing in the Act to
prevent USEPA from revisiting an
approved NOx exemption if warranted
due to subsequent ambient monitoring
information.

In addition, USEPA believes (as
described in USEPA’s December 1993
guidance) that section 182(f)(1) of the
Act provides that the new NOx
requirements shall not apply (or may by
limited to the extent necessary to avoid
excess reductions) if the USEPA
Administrator determines that any one
of the following tests is met:

(1) In any area, the net air quality
benefits are greater in the absence of
NOx reductions from the sources
concerned;

(2) In nonattainment areas not within
an ozone transport region, additional
NOx reductions would not contribute to
ozone attainment in the area; or

(3) In nonattainment areas within an
ozone transport region, additional NOx
reductions would not produce net ozone
air quality benefits in the transport
region.

Based on the plain language of section
182(f), USEPA believes that each test
provides an independent basis for the
granting of a full or limited NOx
exemption. Only the first test listed
above is based on a showing that NOx
reductions are ““counter-productive.” If
even one of the tests is met, the section
182(f) NOx requirements would not
apply or, under the excess reductions
provision, a portion of these
requirements would not apply.

Transboundary Pollution Comment:
Several commenters noted that the
Canada-U.S. Air Quality Agreement
signed by the two countries on March
13, 1991, calls for each Party to notify
the other of a proposed action, activity
or project likely to cause significant
transboundary air pollution, and, as
appropriate, to take measures to avoid
or mitigate the potential risk.

USEPA Response: The USEPA takes
seriously international agreements
entered into by our government.
However, USEPA does not believe that

the action of granting a NOx exemption
request would likely cause significant
transboundary air pollution. The action
to grant or deny these exemption
requests will determine the amount of
emission reductions, but not cause new
or additional transboundary air
pollution.

Air Quality Comment: Several
commenters stated that the air quality
monitoring data alone does not support
this exemption proposal. The air quality
levels are below USEPA'’s definition of
an exceedance of the ozone NAAQS at
0.125 ppm, but are greater than the
ozone NAAQS of 0.120 ppm.

USEPA Response: For the reasons
provided below, USEPA does not agree
with the commenter’s conclusion. As
stated in 40 CFR 50.9, the ozone
‘“standard is attained when the expected
number of days per calendar year with
maximum hourly average
concentrations above 0.12 parts per
million (235 pg/m3) is equal to or less
than 1, as determined by Appendix H.”
Appendix H references USEPA’s
“Guideline for Interpretation of Ozone
Air Quality Standards” (EPA-450/4-79—
003, January 1979), which notes that the
stated level of the standard is taken as
defining the number of significant
figures to be used in comparison with
the standard. For example, a standard
level of 0.12 ppm means that
measurements are to be rounded to two
decimal places (0.005 rounds up to
0.01). Thus, 0.125 ppm is the smallest
concentration value in excess of the
level of the ozone standard (please refer
to “Section IV. Analysis of the State
Submittal” in this notice for monitored
ozone concentrations in the Toledo and
Dayton areas). The ambient air
monitoring data shows that no violation
of the ozone standard has occurred for
the Toledo and Dayton areas during the
1991-1993 ozone seasons.

IX. Final Action

The USEPA is approving the
exemption requests for the Toledo and
Dayton ozone nonattainment areas from
the section 182(f) NOx requirements
based upon the evidence provided by
the State and the State’s compliance
with the requirements outlined in the
applicable USEPA guidance. This action
exempts the Lucas, Wood, Clark,
Greene, Miami, and Montgomery
counties from the requirements to
implement NOx RACT, nonattainment
area NSR for new sources and
modifications that are major for NOx,
and the NOx-related general and
transportation conformity provisions.
Also, the Clark, Greene, Miami, and
Montgomery counties shall not be
required to demonstrate compliance
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with the enhanced I/M performance
standard for NOx. If a violation of the
ozone NAAQS occurs in the Toledo or
Dayton area(s), the exemption from the
requirements of section 182(f) of the Act
in the applicable area(s) shall no longer
apply.

X. Procedural Background

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget exempted this
regulatory action from Executive Order
12866 review.

XI. Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000. Today’s
exemptions do not create any new
requirements, but allow suspension of
the indicated requirements for the life of
the exemptions. Therefore, because the
approval does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 20, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control,
Intergovernmental relations, Nitrogen
oxides, Ozone, Reporting and record
keeping requirements, Volatile organic
compounds.

Dated: January 5, 1995.
Valdas V. Adamkus,
Regional Administrator.

Part 52, chapter 1, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Supart KK—Ohio

2. Section 52.1879 is amended by
adding new paragraph (f) to read as
follows:

§52.1879 Review of new sources and
modifications.
* * * * *

(F) Approval—USEPA is approving
two exemption requests submitted by
the Ohio Environmental Protection
Agency on September 20, 1993, and
November 8, 1993, for the Toledo and
Dayton ozone nonattainment areas,
respectively, from the requirements
contained in Section 182(f) of the Clean
Air Act. This approval exempts the
Lucas, Wood, Clark, Greene, Miami, and
Montgomery Counties from the
requirements to implement reasonably
available control technology (RACT) for
major sources of nitrogen oxides (NOx),
nonattainment area new source review
(NSR) for new sources and
modifications that are major for NOx,
and the NOx-related requirements of the
general and transportation conformity
provisions. For the Dayton ozone
nonattainment area, the Dayton local
area has opted for an enhanced
inspection and maintenance (I/M)
programs. Upon final approval of this
exemption, the Clark, Greene, Miami,
and Montgomery Counties shall not be
required to demonstrate compliance
with the enhanced I/M performance
standard for NOx. If a violation of the
ozone NAAQS is monitored in the
Toledo or Dayton area(s), the
exemptions from the requirements of
Section 182(f) of the Act in the
applicable area(s) shall no longer apply.

3. Section 52.1885 is amended by
adding new paragraph (r) to read as
follows:

§52.1885 Control Strategy: Ozone.

* * * * *

(r) Approval—USEPA is approving
two exemption requests submitted by
the Ohio Environmental Protection
Agency on September 20, 1993, and
November 8, 1993, for the Toledo and
Dayton ozone nonattainment areas,
respectively, from the requirements
contained in Section 182(f) of the Clean
Air Act. This approval exempts the
Lucas, Wood, Clark, Greene, Miami, and
Montgomery Counties from the
requirements to implement reasonably
available control technology (RACT) for
major sources of nitrogen oxides (NOx),
nonattainment area new source review
(NSR) for new sources and
modifications that are major for NOx,
and the NOx-related requirements of the
general and transportation conformity
provisions. For the Dayton ozone
nonattainment area, the Dayton local
area has opted for an enhanced
inspection and maintenance (I/M)
program. Upon final approval of this
exemption, the Clark, Greene, Miami,
and Montgomery Counties shall not be
required to demonstrate compliance
with the enhanced I/M performance
standard for NOx. If a violation of the
ozone NAAQS is monitored in the
Toledo or Dayton area(s), the
exemptions from the requirements of
Section 182(f) of the Act in the
applicable area(s) shall no longer apply.

[FR Doc. 95-1254 Filed 1-18-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[WY-001; FRL-5134-4]

Clean Air Act Final Interim Approval of
Operating Permits Program; State of
Wyoming

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final interim approval.

SUMMARY: The EPA is promulgating
interim approval of the Operating
Permits Program submitted by the State
of Wyoming for the purpose of
complying with Federal requirements
for an approvable State Program to issue
operating permits to all major stationary
sources, and to certain other sources.

EFFECTIVE DATE: February 21, 1995.

ADDRESSES: Copies of the State’s
submittal and other supporting
information used in developing the final
interim approval are available for
inspection during normal business
hours at the following location: U.S.
Environmental Protection Agency,
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Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202.

FOR FURTHER INFORMATION CONTACT:
Laura Farris, 8ART-AP, U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202, (303) 294—
7539.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

A. Introduction

Title V of the 1990 Clean Air Act
Amendments (sections 501-507 of the
Clean Air Act (“the Act)), and
implementing regulations at 40 Code of
Federal Regulations (CFR) part 70 (part
70) require that States develop and
submit operating permits programs to
EPA by November 15, 1993, and that
EPA act to approve or disapprove each
program within 1 year after receiving
the submittal. The EPA’s program
review occurs pursuant to section 502 of
the Act and the part 70 regulations,
which together outline criteria for
approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of part 70, EPA
may grant the program interim approval
for a period of up to 2 years. If EPA has
not fully approved a program by 2 years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a Federal
program.

On September 23, 1994, EPA
published a direct final rule in the
Federal Register promulgating interim
approval of the Operating Permits
Program for the State of Wyoming
(PROGRAM). See 59 FR 48802. The EPA
received adverse comments on the
direct final rule, which are summarized
and addressed below. As stated in the
Federal Register notice, if adverse or
critical comments were received by
October 24, 1994, the effective date
would be delayed and timely notice
would be published in the Federal
Register. Therefore, due to receiving
adverse comments within the comment
period, EPA withdrew the final rule (59
FR 60561, Nov. 25, 1994), and a
proposed rule also published in the
Federal Register on September 23, 1994
served as the proposed rule for this
action. EPA will not institute a second
comment period on this document.

In this rulemaking EPA is taking final
action to promulgate interim approval of
the Wyoming PROGRAM, and correct a
typographical error contained in 59 FR
48802 (see section I1.B. below).

Il. Final Action and Implications
A. Analysis of State Submission

The Governor of Wyoming submitted
an administratively complete title V
Operating Permit Program for the State
of Wyoming on November 19, 1993. The
Wyoming PROGRAM, including the
operating permit regulations (Section 30
of the Wyoming Air Quality Standards
and Regulations (WAQSR)),
substantially meets the requirements of
40 CFR 70.2 and 70.3 with respect to
applicability; 40 CFR 70.4, 70.5, and
70.6 with respect to permit content
including operational flexibility; 40 CFR
70.5 with respect to complete
application forms and criteria which
define insignificant activities; 40 CFR
70.7 with respect to public participation
and minor permit modifications; and 40
CFR 70.11 with respect to requirements
for enforcement authority.

A letter sent to the State dated May
10, 1994, identified areas in which the
Wyoming PROGRAM was deficient and
the corrective actions that were to be
completed either prior to interim
PROGRAM approval or prior to full
PROGRAM approval. In a letter dated
June 7, 1994, which included an
Attorney General’s opinion dated June
6, 1994, the State addressed all EPA
issues that would have prevented EPA
from issuing interim approval of the
Wyoming PROGRAM. The State must
address those issues that require
corrective action prior to full
PROGRAM approval within 18 months
of EPA’s interim approval of the
Wyoming PROGRAM.

At the time of this notice, the State
had not made an affirmative showing of
legal authority to regulate sources
within the exterior boundaries of Indian
Reservations in Wyoming under the Act.
Therefore, interim approval of the
Wyoming PROGRAM will not extend to
lands within the exterior boundaries of
Indian Reservations. Until the State
makes such a showing, part 70 sources
within the exterior boundaries of Indian
Reservations in Wyoming will be
subject to the federal operating permit
program to be promulgated in 40 CFR
part 71, or subject to the program of any
Tribe delegated such authority under
section 301(d) of the Act. The EPA
anticipates promulgating an Indian Air
Regulation, at which time how the State
defines Indian lands could become an
approval issue.

B. Response to Comments

The comments received on the
September 23, 1994 direct final rule in
the Federal Register promulgating
interim approval of the Wyoming

PROGRAM, and EPA’s response to those
comments, are as follows:

Comment #1: The commenter objected
to EPA’s proposed approval of
Wyoming’s preconstruction permitting
program for purpose of implementing
section 112(g) of the Act during the
transition period between title V
program approval and adoption of a
State rule implementing EPA’s section
112(g) regulations. The commenter
argued that there is no legal basis for
delegating to Wyoming the section
112(g) program until EPA has
promulgated a section 112(g) regulation
and the State has a section 112(g)
program in place. In addition, the
commenter argued that the Wyoming
program fails to address critical
threshold questions of when an
emission increase is greater than de
minimis and when, if it is, it has been
offset satisfactorily.

EPA Response: EPA disagrees with
the commenter’s contention that section
112(g) cannot take effect until after EPA
has promulgated implementing
regulations. The statutory language in
section 112(g)(2) prohibits the
modification, construction, or
reconstruction of a hazardous air
pollutant (HAP) source after the
effective date of a title VV program unless
maximum achievable control
technology (MACT) (determined on a
case-by-case basis, if necessary) is met.
The plain meaning of this provision is
that implementation of section 112(g) is
a title V requirement of the Act and that
the prohibition takes effect upon EPA’s
approval of the State’s PROGRAM
regardless of whether EPA or a state has
promulgated implementing regulations.

The EPA has acknowledged that states
may encounter difficulties
implementing section 112(g) prior to the
promulgation of final EPA regulations
and has provided guidance on the
112(g) process (see April 13, 1993
memorandum entitled, “Title V Program
Approval Criteria for Section 112
Activities” and June 28, 1994
memorandum entitled, “Guidance for
Initial Implementation of Section
112(g),” signed by John Seitz, Director
of the Office of Air Quality Planning
and Standards.) In addition, EPA has
issued guidance, in the form of a
proposed rule, which may be used to
determine whether a physical or
operational change at a source is not a
modification either because it is below
de minimis levels or because it has been
offset by a decrease of more hazardous
emissions. See 59 FR 15004 (April 1,
1994). EPA believes the proposed rule
provides sufficient guidance to
Wyoming and its sources until such
time as EPA’s section 112(g) rulemaking
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is finalized and subsequently adopted
by the State.
The EPA is aware that Wyoming lacks
a program designed specifically to
implement section 112(g). However,
Wyoming does have a preconstruction
review program that can serve as a
procedural vehicle for establishing a
case-by-case MACT or offset
determination and making these
requirements federally enforceable. The
EPA approval of Wyoming’s
preconstruction review program
clarifies that it may be used for this
purpose during the transition period to
meet the requirements of section 112(g).
The EPA believes that Wyoming’s
preconstruction review program will be
adequate because it will allow Wyoming
to select control measures that would
meet MACT, as defined in section 112
of the Act, and incorporate these
measures into a federally enforceable
preconstruction permit. Wyoming’s
preconstruction permitting program
allows permit requirements to be
established for all air contaminants
(which is broadly defined at Section 21
of the WAQSR) and includes all of the
HAPs listed in Section 112(b) of the Act.
Another consequence of the fact that
Wyoming lacks a program designed
specifically to implement section 112(g)
is that the applicability criteria found in
its preconstruction review program may
differ from the criteria in section 112(g).
EPA will expect Wyoming to utilize the
statutory provisions of section 112(g)
and the proposed rule as guidance in
determining when case-by-case MACT
or offsets are required. As noted in the
June 28, 1994 guidance, EPA intends to
defer wherever possible to a State’s
judgement regarding applicability
determinations. This deference must be
subject to obvious limitations. For
instance, a physical or operational
change resulting in a net increase in
HAP emissions above 10 tons per year
could not be viewed as a de minimis
increase under any interpretation of the
Act. The EPA would expect Wyoming to
be able to issue a preconstruction permit
containing a case-by-case determination
of MACT in such a case even if review
under its own preconstruction review
program would not be triggered.
Comment #2: The commenter
guestioned the need for Wyoming’s title
V program enforcement authority to be
based on State law defining civil
individual and corporate liability and
asserted that EPA’s requirement that the
State program include strict liability for
corporate officers, directors or agents in
civil actions is not compelled by the
Clean Air Act Amendments of 1990.
EPA Response: The Wyoming
Environmental Quality Act (WEQA)

states in section 35-11-901(a) that *“Any
person who violates, or any director,
officer or agent of a corporate permittee
who willfully and knowingly
authorizes, orders or carries out the
violation of any provision of this act

* * *js liable to either a penalty of not
to exceed ten thousand dollars
($10,000.00) for each day during which
violation continues * * *.”” On its face,
section 35-11-901(a) establishes a more
stringent burden of proof for civil
violations for corporate directors,
officers, or agents than for other
persons. Based on EPA’s position that
this distinction is inconsistent with title
V of the Act and part 70, EPA stated in
the Federal Register notice proposing
interim approval of the Wyoming
PROGRAM that section 35-11-901(a)
needs to be revised to include language
that provides strict liability for
corporate officers, directors or agents in
civil actions.

The commenter stated that “‘the
federal statutory standard for approval
of state permit programs does not
require strict corporate liability in civil
actions. Under 42 U.S.C. 7661a(b)(5)(E),
Congress mandated only that states
seeking approval of permit programs
have ‘“‘adequate authority” to ‘“‘enforce
permits * * * including authority to
recover civil penalties in a maximum
amount of not less than $10,000 per day
of violation.” There is nothing in the
State’s statutory or regulatory scheme
that suggests that Wyoming lacks either
the will or the ability to impose civil
penalties to enforce operating permits,
as mandated by the Act. EPA’s
insistence on statute revision is,
therefore, an example of Agency
overreaching.”

However, section 502(b)(5)(E) of the
Act requires the EPA to promulgate
“* * *regulations establishing the
minimum elements of a permit program
to be administered by any air pollution
control agency. These elements shall
include each of the following: * * * (5)
A requirement that the permitting
authority have adequate authority to:

* * * (E) enforce permits, permit fee
requirements, and the requirement to
obtain a permit, including authority to
recover civil penalties in a maximum
amount of not less than $10,000 per day
for each violation, and appropriate
criminal penalties * * *.”

Pursuant to section 502(b)(5)(E), EPA
promulgated 40 CFR 70.11(a)(3) which
requires that the state’s part 70 programs
contain the enforcement authority “To
assess or sue to recover in court civil
penalties * * * according to the
following: (i) Civil penalties shall be
recoverable for the violation of any
applicable requirement; any permit

condition; any fee or filing requirement;
any duty to allow or carry out
inspection, entry or monitoring
activities or, any regulation or orders
issued by the permitting authority.
These penalties shall be recoverable in
a maximum amount of not less than
$10,000 per day per violation. State law
shall not include mental state as an
element of proof for civil violations.”

It is well established that the Act
imposes a strict liability standard for
assessing compliance violations. United
States v. JBA Motorcars, 839 F. Supp.
1572 (D.C.Fla. 1993). Further, strict
liability is essential to meet the purpose
of the Act to protect and improve the
quality of the nation’s air. United States
v. B & W Investment Properties, No. 94—
1892, (7th Cir. Oct. 24, 1994), LEXIS
29713.

Wyoming'’s provision which requires
a mental state as an element of proof for
corporate civil violations is inconsistent
with the general purpose of the Act.
More specifically, Wyoming'’s provision
is inconsistent with the basic framework
for effective enforcement of the title V
program established at 40 CFR
70.11(a)(3)(i) which does not distinguish
between corporate and personal
liability. The commenter’s objection to a
requirement clearly articulated in part
70 should have been raised in a
challenge to the rule itself, rather than
in the context of an action to approve
a state program pursuant to that rule.
Finally, it is EPA’s view that requiring
a mental state as an element of proof for
civil violations significantly hinders
corporate compliance enforcement. As
such, the provisions are insufficient to
meet section 40 CFR 70.4(b)(3)(i) which
requires Wyoming to issue permits and
assure compliance with each applicable
requirement and the requirements of
part 70.

Based on the above, it is EPA’s
position that section 35-11-901(a) of
the WEQA must be revised to require
strict liability for civil violations for
corporate entities. Because this
provision is inconsistent with the Act
and the regulations thereunder and
adversely affects the Permitting
Authority’s ability to enforce title V
requirements against corporate entities,
this issue is a basis for granting
Wyoming interim approval for the
PROGRAM. Accordingly, Wyoming’s
PROGRAM must be revised to reflect
strict liability for corporate entities to
receive full PROGRAM approval.

Comment #3: The commenter objected
to EPA’s proposed action related to
Wyoming’s special rule exempting
Research and Development (R&D)
facilities and contended that EPA has
not offered a compelling basis for



Federal Register / Vol. 60, No. 12 / Thursday, January 19, 1995 / Rules and Regulations

3769

changing the Agency’s current rules
governing R&D facilities.

EPA Response: The part 70 final rule
(57 FR 32250, July 21, 1992) provides no
special treatment or exemption from
applicability for R&D facilities. The
preamble to the proposed part 70 rule
took comment on how to interpret the
section 501(2) definition of “‘major
source” (see 56 FR 21724, May 10,
1991). The preamble included a
statement that aggregation of sources by
Standard Industrial Classification (SIC)
code at the source site to determine
whether a source would be major is the
approach intended by Congress and that
aggregation by SIC code should be done
in a manner consistent with New Source
Review (NSR) procedures. The preamble
further clarified that NSR procedures
include the requirement that any
equipment used to support the main
activity at a site would also be
considered as part of the same major
source regardless of the 2-digit SIC code
for that equipment.

The preamble to the final rule (57 FR
32264) stated that “Although EPA is not
exempting R&D operations from title V
requirements at this time, in many cases
states will have the flexibility to treat an
R&D facility as separate from the
manufacturing facility with which it is
co-located.” EPA wishes to clarify that
this is the case only where the R&D
facility is not a support facility. If the
R&D facility is a support facility (co-
located with a separate source, under
common ownership or control and 50%
of the output of the R&D facility was
used by the main activity), the
emissions from this R&D facility must
be included, along with all other
emissions at the source, to determine if
the source is “major’” and thus
applicable to Section 30 of the Wyoming
rule. Prior to full PROGRAM approval,
Wyoming must revise their rule to be
consistent with part 70.

Comment #4: The commenter objected
to EPA’s dismissal of the Wyoming
variance provision as not having any
effect on the compliance requirements
of the source or on enforcement actions
against a source that has obtained such
a variance from the State.

EPA Response: The EPA recognizes
that Wyoming has the authority to use
variances as a mechanism for
establishing compliance schedules. The
EPA wishes to clarify that it cannot
recognize procedures for the issuance of
state variances in the title V program
and that, although the terms of a
variance may be incorporated into a title
V permit as a compliance schedule, a
title V compliance schedule does not
sanction noncompliance with an
applicable requirement. Wyoming has

the responsibility under title V to
establish a compliance schedule for
sources that are out of compliance and
place that schedule into the permit. The
title V compliance schedule is properly
established through appropriate
enforcement action and not necessarily
through variances. Wyoming does not
need to take any action on this
provision as it has not been identified
as an approval issue.

Comment #5: The commenter objected
to EPA’s decision to grant interim
approval to a program that does not
provide emission trading under a permit
cap in accordance with 40 CFR
70.4(b)(12)(iii) and contends that EPA
has no authority to grant interim
approval to any program that lacks this
authority.

EPA Response: The EPA agrees that
Wyoming must provide emission
trading under a permit cap in its part 70
program. The EPA has determined that
this deficiency is an issue that must be
corrected before full approval may be
granted and that this deficiency does
not interfere with the EPA’s ability to
grant interim approval. 40 CFR
70.4(d)(3)(viii) requires that programs
provide operational flexibility
consistent with 40 CFR 70.4(b)(12)
before the program may be granted
interim approval. The EPA notes that
the Wyoming program does implement
another required type of operational
flexibility, 40 CFR 70.4(b)(12)(i). In
addition, Wyoming has submitted a
letter, dated November 16, 1994, which
clarifies their authority to provide
emission trading under a permit cap.
Specifically, the State’s November 1994
letter stated that Sections 30(h)(i)(H)
and 30(h)(i)(J) of the State’s operating
permit regulations provide authority for
the State to issue permits “‘allowing for
the trading of emissions increases and
decreases in the permitted facility solely
for the purpose of complying with a
federally enforceable emissions cap that
is established in the permit independent
of otherwise applicable requirements.”
Thus, the State has provided clear
authority to implement emissions
trading under a permit cap. The EPA
has determined that the Wyoming
PROGRAM substantially meets the
requirements of 40 CFR 70.4(b)(12)
because it implements the mandatory
operational flexibility provision of 40
CFR 70.4(b)(12)(i) and has adequate
authority to issue permits to implement
40 CFR 70.4(b)(12)(iii).

Comment #6: The commenter stated
that they did not have a problem with
the way “‘prompt” is defined for
deviation reporting in the Wyoming
program but added that they did have a
problem with the way the definition has

been handled in other interim approval
notices.

EPA Response: The Wyoming
PROGRAM allows the State to define
“prompt” for deviation reporting in
each individual permit. Since the
commenter did not have a problem with
the way “prompt” reporting of
deviations is handled in Wyoming, EPA
will not respond to that comment. In
addition, it would be inappropriate in
this notice to comment on how the
definition of “prompt” was handled in
notices for other states’ part 70
approvals.

Comment #7: The commenter noted a
typographical error in the Federal
Register notice proposing interim
approval of the Wyoming PROGRAM
(59 FR 48802) on page 48804 under
paragraph #4 titled “Provisions
Implementing the Requirements of
Other Titles of the Act.” Part b of this
paragraph titled “Implementation of
112(g) Upon Program Approval’ refers
to Wyoming'’s preconstruction
permitting program found in section 24,
which is an incorrect reference. The
correct reference to the Wyoming
preconstruction permitting program
should be section 21.

EPA Response: The reference to
section 24 was incorrect and should
have read “‘section 21”.

C. Final Action

The EPA is promulgating interim
approval of the operating permits
program submitted by the State of
Wyoming on November 19, 1993. The
State must make the following changes
to receive full approval: (1) Section
30(a)(ix) must be revised to assure R&D
support facilities are included in major
source determinations; (2) Sections 35—
11-901(a), (m) and (n) of the WEQA,
which appear to reduce the penalty for
civil violations committed by surface
coal mine operations from a maximum
of ten thousand dollars per day to five
thousand dollars per day, must be
revised, or clarified in an Attorney
General’s Opinion, to indicate that the
five thousand dollar penalty relates only
to activities subject to the Surface
Mining Control and Reclamation Act;
(3) Section 35-11-901(a) of the WEQA
must be revised to include language that
provides strict liability for corporate
officers, directors or agents in civil
actions; (4) Section 35-11-901(j) of the
WEQA must be revised to provide for a
per day, per violation penalty for false
statements or tampering with
monitoring devices; (5) Section
30(c)(ii)(A)(11)(1) must be revised to
include language similar to the general
provision in 40 CFR 70.5(c), or the State
must provide an Attorney General’s
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opinion, to clarify that the State will
ensure that all applicable requirements
are identified for any insignificant
activities; (6) Section 30(i)(ii) regarding
general permits must be revised, or the
State must provide an Attorney
General’s Opinion, to clarify the public
notice and comment requirements for
general permits; (7) In the Federal
Register notice proposing interim
approval of the Wyoming PROGRAM,
EPA stated that, prior to full PROGRAM
approval, the State must clarify that
Section 30(h)(i)(J) provides the State
with authority to implement emissions
trading under a permit cap, which is
required by 40 CFR 70.4(b)(12)(iii), or
revise Section 30 to provide such
authority. In a letter dated November 16,
1994, the State of Wyoming clarified
that it has the authority to implement
the emissions trading under permit caps
provision of 40 CFR 70.4(b)(12)(iii). EPA
concurs with the State’s authority to
implement this provision; however, we
are currently reevaluating the State’s
regulations to determine if a regulatory
revision is also needed, prior to full
PROGRAM approval, to assure
consistency with the provisions of 40
CFR 70.4(b)(12)(iii); (8) The State must
provide a definition of ““Indian lands.”

Refer to the technical support
document accompanying this
rulemaking for a detailed explanation of
each PROGRAM deficiency.

This interim approval, which may not
be renewed, extends until February 19,
1997. During this interim approval
period, the State of Wyoming is
protected from sanctions, and EPA is
not obligated to promulgate, administer
and enforce a Federal operating permits
program in the State of Wyoming.
Permits issued under a program with
interim approval have full standing with
respect to part 70, and the 1-year time
period for submittal of permit
applications by subject sources begins
upon the effective date of this interim
approval, as does the 3-year time period
for processing the initial permit
applications.

If the State of Wyoming fails to submit
a complete corrective program for full
approval by August 19, 1996, EPA will
start an 18-month clock for mandatory
sanctions. If the State of Wyoming then
fails to submit a corrective program that
EPA finds complete before the
expiration of that 18-month period, EPA
will be required to apply one of the
sanctions in section 179(b) of the Act,
which will remain in effect until EPA
determines that the State of Wyoming
has corrected the deficiency by
submitting a complete corrective
program. Moreover, if the Administrator
finds a lack of good faith on the part of

the State of Wyoming, both sanctions
under section 179(b) will apply after the
expiration of the 18-month period until
the Administrator determined that the
State of Wyoming had come into
compliance. In any case, if, six months
after application of the first sanction,
the State of Wyoming still has not
submitted a corrective program that EPA
has found complete, a second sanction
will be required.

If EPA disapproves the State of
Wyoming’s complete corrective
program, EPA will be required to apply
one of the section 179(b) sanctions on
the date 18 months after the effective
date of the disapproval, unless prior to
that date the State of Wyoming has
submitted a revised program and EPA
has determined that it corrected the
deficiencies that prompted the
disapproval. Moreover, if the
Administrator finds a lack of good faith
on the part of the State of Wyoming,
both sanctions under section 179(b)
shall apply after the expiration of the
18-month period until the
Administrator determines that the State
of Wyoming has come into compliance.
In all cases, if, six months after EPA
applies the first sanction, the State of
Wyoming has not submitted a revised
program that EPA has determined
corrects the deficiencies, a second
sanction is required.

In addition, discretionary sanctions
may be applied where warranted any
time after the expiration of an interim
approval period if the State of Wyoming
has not timely submitted a complete
corrective program or EPA has
disapproved its submitted corrective
program. Moreover, if EPA has not
granted full approval to the State of
Wyoming program by the expiration of
this interim approval and that
expiration occurs after November 15,
1995, EPA must promulgate, administer
and enforce a Federal permits program
for the State of Wyoming upon interim
approval expiration.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, the EPA is also
promulgating approval under section
112(1)(5) and 40 CFR 63.91 of the State’s
program for receiving delegation of
section 112 standards that are
unchanged from Federal standards as
promulgated. This program for

delegations only applies to sources
covered by the part 70 program.

I11. Administrative Requirements
A. Docket

Copies of the State’s submittal and
other information relied upon for the
final interim approval, including public
comments received and reviewed by
EPA on the proposal, are maintained in
a docket at the EPA Regional Office. The
docket is an organized and complete file
of all the information submitted to, or
otherwise considered by, EPA in the
development of this final interim
approval. The docket is available for
public inspection at the location listed
under the ADDRESSES section of this
document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: December 27, 1994.

Kerrigan G. Clough,
Acting Regional Administrator.
Part 70, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for Wyoming in
alphabetical order to read as follows:
Appendix A to Part 70—Approval

Status of State and Local Operating
Permits Programs

* * * * *

Wyoming

(a) Department of Environmental
Quality: submitted on November 19,
1993; effective on February 21, 1995;
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interim approval expires February 19,
1997.

(b) Reserved.
[FR Doc. 95-928 Filed 1-18-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 81
[CA-103-1-6722 FRL-5125-2]

Designation of Areas for Air Quality
Planning Purposes; State of California;
Correction of Design Value for San
Diego Ozone Nonattainment Area;
Reclassification of San Diego Ozone
Nonattainment Area to Serious

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document announces the
EPA Region IX decision to reclassify the
San Diego, California, ozone
nonattainment area (San Diego) from
severe to serious. San Diego was
classified as a severe ozone
nonattainment area by EPA on
November 6, 1991 (56 FR 56694).
However, EPA has determined that the
ozone design value of .190 ppm
published by EPA and used in
classifying San Diego as a severe ozone
nonattainment area was incorrect. The
correct monitored ozone design value
was .185 ppm. This design value falls
within the range of values which would
have provided the opportunity for the
State to request reclassification of San
Diego under section 181(a)(4) of the
Clean Air Act, as amended in 1990
(CAA or the Act). Pursuant to section
110(k) of the Act, which allows EPA to
correct its actions, EPA is today
publishing the correct design value of
.185 ppm and is granting the State’s
request to reclassify the San Diego
nonattainment area under section
181(a)(4).

EFFECTIVE DATE: February 21, 1995.

FOR FURTHER INFORMATION CONTACT:
Angela Baranco, Plans Development
Section (A-2-2), Air Planning Branch,
United States Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, California, 94105,
(415) 744-1196.

SUPPLEMENTARY INFORMATION:

Background

Prior to the 1990 amendments to the
Act, EPA identified and designated
nonattainment areas with respect to the
National Ambient Air Quality Standards
(NAAQS). For such areas, States
submitted State Implementation Plans
(SIPs) to control emissions and achieve
attainment of the NAAQS. The San

Diego ozone nonattainment area (San
Diego) was originally designated as
nonattainment for ozone on March 3,
1978 (as well as for other pollutants not
addressed in this document). The SIP
for San Diego was first adopted in the
early 1970’s. The revised SIP was fully
approved by EPA on November 25, 1983
(48 FR 53114) and December 28, 1983
(48 FR 57130).

Under the 1990 amendments to the
Act, San Diego retained its designation
of nonattainment and was classified as
severe by operation of law pursuant to
sections 107(d) and 181(a) upon the date
of enactment of the CAA. See 56 FR
56694 (November 6, 1991). This
classification was required to be based
on the design value for the area. The
actual monitored value for San Diego
was .185 ppm. This value was reported
to the California Air Resources Board
(CARB), which rounded the value to .19
ppm and submitted it to EPA. EPA
published this number as .190 ppm in
its November 6, 1991 Federal Register
document.

CAA Provisions

A. Correction of Error Under Section
110(k)(6)

Section 110(k)(6) of the Act provides:

Whenever the Administrator determines
that the Administrator’s action approving,
disapproving, or promulgating any plan or
plan revision (or part thereof), area
designation, redesignation, classification, or
reclassification was in error, the
Administrator may in the same manner as the
approval, disapproval, or promulgation
revise such action as appropriate without
requiring any further submission from the
State. Such determination and the basis
thereof shall be provided to the State and
public.

EPA interprets this provision to
authorize the Agency to make
corrections to a promulgation when it is
shown to EPA’s satisfaction that: (1)
EPA erred in failing to consider or
inappropriately considered information
made available to EPA at the time of the
promulgation, or the information made
available at the time of promulgation is
subsequently demonstrated to have been
clearly inadequate; and (2) other
information persuasively supports a
change in the promulgation.

EPA’s initial action in classifying San
Diego was based on an ozone design
value of .190 ppm. That information
was subsequently demonstrated to have
been incorrect, and the true design
value was .185 ppm. Accordingly, in
today’s action, EPA is correcting this
error by publishing the correct design
value of .185 ppm for San Diego.

B. Classification Adjustment Under
Section 181(a)(4)

Section 181(a)(4) of the Act provides
a 90-day period following publication of
a classification during which any
nonattainment area with a design value
within 5 percent of the next higher or
lower classification may request to be
reclassified. When EPA published .190
ppm as the ozone design value, the San
Diego planning staff concluded it could
not take advantage of the five-percent
classification adjustment provision
because this value does not fall within
5 percent of the cutoff for classification
as serious. However, the correct value of
.185 ppm does fall within 5 percent of
this number (.179 ppm). When the
discrepancy in the ozone design values
was discovered, the State requested that
EPA reclassify San Diego. After
determining that the original
classification had been based on an
erroneous design value, and that the
error may be corrected pursuant to
section 110(k)(6), EPA accepted the
State’s request, made by letter dated July
19, 1993, to reclassify the San Diego
0zone nonattainment area from severe to
serious under section 181(a)(4).

C. Criteria for Reclassification

Section 181(a)(4) of the CAA provides
general guidelines to determine whether
an area qualifies for a classification
adjustment:

In making such adjustment, the
Administrator may consider the number of
exceedances of the (NAAQS) for ozone in the
area, the level of pollution transport between
the area and other affected areas, including
both intrastate and interstate transport, and
the mix of sources and air pollutants in the
area.

EPA interprets this provision to mean
that the area must demonstrate that it
can attain the ozone NAAQS by the
earlier date required by the lower
classification. As discussed in more
detail in subsection 3 below, San Diego
has submitted a preliminary
demonstration that ““but for transport”,
it would attain the ozone NAAQS by the
1999 attainment deadline for serious
areas. Documentation concerning each
of the section 181(a)(4) criteria has been
submitted by San Diego as part of this
demonstration and is discussed briefly
below. For a detailed discussion and
analysis of these submissions please
refer to EPA’s Technical Support
Document (TSD).

1. Exceedances

San Diego submitted data concerning
the number of exceedances per year
from 1980 to 1992. This data shows a
clear downward trend projecting zero
exceedances in 1999.
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2. Pollution Sources

San Diego provided information
regarding the mix of sources and air
pollutants which shows that on-road
motor vehicle emissions are projected to
decline through 1999 and beyond, and
that other anthropogenic emissions will
remain more or less constant. Based on
these projections, motor vehicle
emissions should not undermine San
Diego’s overall downward trends for
both short and long term emissions.

3. Attainment Demonstration and
Transport

In initial responses to requests for
reclassification under section 181(a)(4),
EPA required that an area under
consideration for a classification
downwards show that it would attain
the NAAQS by the earlier attainment
deadline, including transported
emissions from upwind areas. However,
EPA has recently issued guidance that
allows attainment date extensions for
downwind nonattainment areas which
are overwhelmingly affected by
transported pollutants from
nonattainment areas of higher
classifications, and which would
otherwise attain the NAAQS for ozone
(““Ozone Attainment Dates for Areas
Affected by Overwhelming Transport”,
Mary D. Nichols, Assistant
Administrator for Air and Radiation,
September 1, 1994). Under the new
policy, a downwind area must
demonstrate attainment of the NAAQS
for locally generated ozone episodes by
the attainment date specified by its new
classification and demonstrate
attainment under transport conditions
except for transported pollutants.

San Diego has provided a credible
preliminary showing that it meets the
requirements for demonstrating
attainment by 1999 or locally generated
ozone episodes and under transport
conditions except for transported
pollutants. This showing contained data
showing overwhelming transport from
the South Coast Air Basin, including a
detailed discussion of San Diego’s
transport assessment methodology. San
Diego also submitted preliminary
documentation of modeling being
prepared for its November 15, 1994

attainment demonstration. San Diego
has modeled both a local and a transport
ozone episode using the Urban Airshed
Model (UAM). This preliminary
showing demonstrates that San Diego
will attain the ozone NAAQS “‘but for”
transported emissions by 1999. For an
in-depth discussion and analysis of San
Diego’s preliminary showing, refer to
EPA’s technical support document.

4, Other Factors

Discontinuity: A 5-percent
classification downwards must not
result in an illogical or excessive
discontinuity relative to surrounding
areas. In particular, in light of the area-
wide nature of ozone formation, a
classification downwards should not
create a ““donut hole” where an area of
one classification is surrounded by areas
of higher classification. The San Diego
nonattainment area is bordered by the
South Coast air district, an “extreme”
0zone nonattainment area which
transports emissions to San Diego from
the north and west, and by the Imperial
County air district, which is a
“transitional”” ozone nonattainment
area. A serious classification falls
between the classifications of the
surrounding areas, and thus does not
constitute discontinuity.

5. Affect on November 15, 1994
Attainment Demonstration

The State must submit a full
attainment demonstration (including
transport) for San Diego on November
15, 1994, as required by the Clean Air
Act. This demonstration must be in
accord with all generally applicable
requirements of section 110 of the Act,
the requirements of section 182(c)(2)(A),
and the EPA policy memo “Ozone
Attainment Dates for Areas Affected by
Overwhelming Transport™ issued by
Mary Nichols on September 1, 1994,
This SIP submission will be reviewed in
its entirety when submitted.

EPA’s action today reclassifying San
Diego does not constitute approval of
the attainment demonstration which is
due on November 15, 1994, and EPA
does not by this action take a position
concerning the approvability of the
emission inventory, modelling, or

control measures relied upon in the
preliminary attainment demonstration.

Today’s Action
A. Final Action

In the Federal Register of November
6, 1991 (56 FR 56694), EPA issued a
final rule promulgating the
designations, boundaries, and
classifications of ozone nonattainment
areas (and for nonattainment areas for
other pollutants not addressed in this
action). In today’s action, EPA is
correcting its action, with respect to the
publication of the .190 ppm ozone
design value for San Diego and
publishing the actual monitored value
of .185 ppm in accordance with section
110(k)(6). In addition, EPA is
reclassifying San Diego as a serious
ozone nonattainment area pursuant to
section 181(a)(4).

In accordance with CAA sections
107(d)(2)(B), 110(k)(6), 172(a)(1)(B), and
181(a)(3) and (a)(4), this document is a
final publication of the ozone design
value for San Diego and of the
reclassification of San Diego to a serious
ozone nonattainment area, and is not
subject to the notice and comment
provisions of sections 553 through 557
of Title 5.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: December 13, 1994.

Carol Browner,
Administrator.

Therefore, 40 CFR part 81 is amended
as follows:

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. In §81.305 the table for
“California—Ozone” is amended by

revising the entry “San Diego Area’ to
read as follows:

§81.305 California.

* * * * *
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CALIFORNIA—OZONE

Designation Classification
Designated area
Datel Type Date? Type
* * * * * * *
San DIego AT s e eeseee e
San DIiego COUNLY ...ccviiiiiiiieiieiieeiec it eriees reeiee s NONAtAINMENT .....ooiiiiiiiiiiic e Serious.
* * * * * * *

1This date is November 15, 1990, unless otherwise noted.

* * * * *

[FR Doc. 95-1317 Filed 1-18-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[GN Docket No. 93-252, PR Docket No. 89—
553; FCC 94-331]

Implemenation of Sections 3(n) and
332 of the Communications Act

AGENCY: Federal Communications
Commission.

ACTION: Final Rule; Order on
reconsideration.

SUMMARY: This Order on
Reconsideration in GN Docket No. 93—
252 and PR Docket No. 89-553 is a
partial reconsideration of the Third
Report and Order in GN Docket No. 93—
252, (*CMRS Order”). In this
reconsideration, the Commission
decides not to suspend granting of
secondary site authorizations for
incumbent 900 MHz Specialized Mobile
Radio (““SMR”) systems, as originally
determined in the CMRS Order. In the
CMRS Order, the Commission decided
not to grant any further secondary site
authorizations, which would have
allowed existing 900 MHz SMR
operators to construct facilities outside
of their Designated Filing Areas
(““DFAs”), enabling them to expand
their systems or link facilities in
different markets. The Commission had
reasoned that, even though these
secondary sites would not be entitled to
protection from co-channel interference
and may have to discontinue operation
eventually, it would contaminate the
900 MHz band to continue to license
secondary sites in advance of Major
Trading Area (““MTA”) licensing. On
reconsideration, however, the
Commission concludes that such an
outright prohibition on further
secondary site licensing imposes a
significant burden on existing 900 MHz
SMR licensees that are building out

their systems and intend to become
MTA licensees, which would also delay
the availability of service to customers.
Also, the Commission emphasizes that
secondary site operators assume the risk
of having to discontinue operations in
the event of interference to an MTA-
licensed system. Thus, the Commission
will continue to process and grant
secondary site authorizations to
qualified applicants.

FOR FURTHER INFORMATION CONTACT:
Amy J. Zoslov at (202) 418-0620,
Wireless Telecommunications Bureau,
Commercial Radio Division.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission Order on
Reconsideration in GN Docket No. 93—
252 and PR Docket No. 89-553, adopted
December 21, 1994, and released
December 22, 1994. The full text of this
Order on Reconsideration is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, N.W., Washington, D.C., and may
also be purchased from the
Commission’s copy contractor,
International Transcription Services,
(202) 857-3800, 2100 M Street, N.W.,
Suite 140, Washington, D.C. 20037.

Synopsis of Order on Reconsideration

1. The Order, taken on the
Commission’s own motion, reverses the
Commission’s decision in the CMRS
Order, 59 FR 59945 (11/21/94), to
suspend further granting of secondary
site authorizations for 900 MHz SMR
systems pending the implementation of
new service and licensing rules for
those SMR systems.

2. By way of background, the
Commission adopted new licensing
rules for this service in the CMRS Order,
dividing 200 channels into 20 blocks of
10 channels each, using MTAs as the
service area for each license, and using
competitive bidding selection for
mutually exclusive applications. The
incumbent systems already licensed in
the DFAs (which correspond to the top
50 major markets) were grandfathered,
i.e., given co-channel interference
protection for existing facilities, but

were not allowed to expand beyond
existing service areas unless they
obtained MTA licenses. Some
incumbents had been granted
authorizations to construct facilities
outside their DFAs to expand their
systems or link facilities in different
markets, which became ‘““secondary
sites,” i.e., not entitled to co-channel
interference protection, when the
Commission discontinued primary site
licensing in 1986. The CMRS Order
established that any 900 MHz SMR
secondary sites licensed before August
10, 1994, would be entitled to primary
site protection, so as to avoid
discontinuation of operations for such
sites that had become integral to the
existing systems. In this connection, the
Commission decided not to license any
further secondary sites to avoid
contamination of the 900 MHz band in
advance of MTA licensing.

3. In this Order, the Commission
concludes that an outright prohibition
on further licensing of secondary sites
imposes a significant burden on 900
MHz incumbents who are building out
systems and who intend to become
MTA licensees. A suspension of
licensing would delay service to
consumers until the new 900 MHz rules
are adopted and selection of licensees
takes place. Also, as secondary sites are
not entitled to interference protection,
and secondary site-holders assume the
risk of discontinuation, the Commission
concludes that this policy will not
contribute to spectrum contamination.
Thus, the Commission will continue to
grant secondary site authorizations to
qualified SMR applicants in the 900
MHz band, subject to strict enforcement
of the no-interference policy regarding
secondary operation, defined in 47 CFR
90.7.

List of Subjects in 47 CFR Part 90

Administrative practice and
procedure, Radio.
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Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-1219 Filed 1-18-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 94-57; Notice 02]
RIN 2127-AF33

Federal Motor Vehicle Safety
Standards; Seat Belt Assembly
Anchorages

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This notice amends Standard
No. 210, Seat Belt Assembly
Anchorages, to eliminate the sole
exception to the requirement in
paragraph S4.1.2 for the installation of
anchorages for either a Type 1 or a Type
2 seat belt assembly at any designated
seating position for which Standard No.
208, Occupant Crash Protection,
requires the installation of a Type 1 or
a Type 2 seat belt. The sole exception
is for passenger seats in buses. The
practical effect of Standard No. 210’s
not requiring anchorages for the bus
passenger seats is that the anchorages
for the Type 1 seat belt assemblies
required at passenger seats in small
buses are not currently required to
comply with the strength, location and
other performance requirements of
Standard No. 210. This final rule will
correct this oversight.

DATES: Effective Date: The amendments
made in this rule are effective on
February 21, 1995.

Petition Date: Any petitions for
reconsideration must be received by
NHTSA no later than February 21, 1995.

ADDRESSES: Any petitions for
reconsideration should refer to the
docket and notice number of this notice
and be submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Mr.
Clarke Harper, Office of Vehicle Safety
Standards, NRM-12, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590. Telephone: (202) 366—-4916.
SUPPLEMENTARY INFORMATION: On July
13, 1994, NHTSA published a notice of

proposed rulemaking (NPRM) proposing
to require the installation of anchorages
for either a Type 1 or a Type 2 seat belt
assembly at any seating position for
which Standard No. 208 requires the
installation of a Type 1 or a Type 2 seat
belt (59 FR 35670). As explained in the
NPRM, NHTSA believed this
amendment was necessary to correct an
oversight in a final rule published on
November 2, 1989. That final rule
amended Standard No. 208, Occupant
Crash Protection, to require, among
other changes, Type 2 (lap/shoulder)
seat belts at all front outboard seating
positions in small buses and Type 1
(lap) seat belts at all other seating
positions in small buses (54 FR 46257).

In the preamble to the final rule, the
agency stated that it did not need to
make corresponding amendments to
Standard No. 210, Seat Belt Assembly
Anchorages, to require the installation
of anchorages. Anchorages required by
Standard No. 210 must meet the
strength, location and other
performance requirements of that
standard. In making this statement, the
agency overlooked the exceptions in
S4.1.2 of Standard No. 210. That section
requires the installation of anchorages
for a Type 1 or a Type 2 seat belt
assembly for all designated seating
positions, except positions required to
have an anchorage for a Type 2 seat belt
assembly and except for passenger seats
in buses. Thus, the anchorages for the
Type 1 seat belt assemblies required at
passenger seats in small buses by the
November 2, 1989 final rule are not
currently required to comply with
Standard No. 210. The NPRM was
intended to correct this oversight.

The agency received three comments
on this NPRM. All of the commenters
concurred with the suggested
amendment with one comment. The
comment from Ford Motor Company
concerned an error in another final rule
which omitted the term “forward-
facing” from section S4.1.5.1(a)(3) of
Standard No. 208. That error was
corrected in a separate final rule
published on November 29, 1994 (59 FR
60917). As none of the comments
addressed issues associated with the
July 13 NPRM, NHTSA is adopting the
amendments as proposed.

In the NPRM, NHTSA proposed to
make the amendment effective 30 days
after publication, since NHTSA believed
that the anchorages currently being
installed by the manufacturers comply
with the requirements of Standard No.
210. One commenter specifically
addressed this issue and agreed that its
products already complied with
Standard No. 210’s requirements.

Therefore, this final rule will be
effective 30 days after publication.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E.O. 12866, ‘‘Regulatory Planning
and Review.” NHTSA has considered
the impact of this rulemaking action
under the Department of
Transportation’s regulatory policies and
procedures and determined that the
action is not “‘significant” under those
policies and procedures. While these
anchorages are not currently required to
comply with Standard No. 210,
commenters did not disagree with
NHTSA's stated belief that
manufacturers do design these
anchorages to comply with these
requirements. Therefore, NHTSA does
not expect any impact from this rule
and concludes that preparation of a full
regulatory evaluation is not warranted.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this final rule under the
Regulatory Flexibility Act. | hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities. As
explained above, NHTSA does not
anticipate any impact from this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (P.L. 96-511),
NHTSA notes that there are no
requirements for information collection
associated with this final rule.

National Environmental Policy Act

NHTSA has also analyzed this final
rule under the National Environmental
Policy Act and determined that it will
not have a significant impact on the
human environment.

Executive Order 12612 (Federalism)

NHTSA has analyzed this rule in
accordance with the principles and
criteria contained in E.O. 12612, and
has determined that this rule will not
have significant federalism implications
to warrant the preparation of a
Federalism Assessment.

Civil Justice Reform

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
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standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

In consideration of the foregoing, 49
CFR Part 571 is amended as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
of Title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.210 is amended by
revising S4.1.1, removing existing
S4.1.2, redesignating existing S4.1.3(a)
as S4.1.2(a), and revising existing
S4.1.3(b) and redesignating it as
S4.1.2(b) to read as follows:

§571.210 Standard No. 210, Seat Belt
Assembly Anchorages.
* * * * *

S4.1.1 Seat belt anchorages for a
Type 1 or a Type 2 seat belt assembly
shall be installed for each designated
seating position for which a Type 1 or
a Type 2 seat belt assembly is required
by Standard No. 208 (49 CFR 571.208).
Seat belt anchorages for a Type 2 seat
belt assembly shall be installed for each
designated seating position for which a
Type 2 seat belt assembly is required by
Standard No. 208 (49 CFR 571.208).

S4.1.2
* * * * *

(b) The requirement in S4.1.1 of this
standard that seat belt anchorages for a
Type 1 or a Type 2 seat belt assembly
shall be installed for certain designated
seating positions does not apply to any
such seating positions that are equipped
with a seat belt assembly that meets the
frontal crash protection requirements of
S5.1 of Standard No. 208 (49 CFR
571.208).

* * * * *
Issued on January 13, 1995.
Ricardo Martinez,
Administrator.
[FR Doc. 95-1344 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 222

[Docket No. 950106004-5004-01; 1.D.
121494C]

RIN 0648-AB79

Endangered Fish or Wildlife; Special
Prohibitions; Approaching Humpback
Whales in Hawaiian Waters

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a rule that
prohibits aircraft from approaching
closer than 1,000 ft (300 m) to a
humpback whale, and prohibits vessels
or people from approaching by any
means closer than 100 yd (90 m) to a
humpback whale in Hawaiian waters.
These provisions were contained in an
interim rule issued in 1987. The interim
rule also identified cow/calf waters and
contained provisions concerning
approaches to humpback whales in
these areas. Section 17 of the Marine
Mammal Protection Act Amendments of
1994 terminated the latter provisions.
This rule implements the statutory
change.

EFFECTIVE DATE: January 19, 1995.
ADDRESSES: Hilda Diaz-Soltero, Regional
Director, Southwest Region, National
Marine Fisheries Service, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802-4213.

FOR FURTHER INFORMATION CONTACT:
Eugene T. Nitta, Protected Species
Program Manager, 808—973-2937; Dean
Wilkinson, Marine Mammal Division,
Office of Protected Resources, 301-713—
2322; James H. Lecky, Chief, Protected
Species Management Division, 310—
980-4015.

SUPPLEMENTARY INFORMATION:

Background

On November 23, 1987, NMFS
published an interim rule (52 FR 44912—
44915) regulating the approach to
humpback whales in Hawaii (50 CFR
222.31). Paragraph (b) described certain
waters as cow/calf waters and specified
a minimum approach distance of 300 yd
(270 m) to humpback whales in these
areas. Section 17 of the Marine Mammal
Protection Act Amendments of 1994
(Public Law 103-238) provides that it is
legal to approach no closer than 100 yd
(90 m) to a humpback regardless of
whether the approach is made in waters

designated as cow/calf waters. Section
17(b) of the statute provides:
Subsection (b) of section 222.31 of title 50,

Code of Federal Regulations, shall cease to be
in force and effect.

This rule implements the statutory
provision. The change to the regulations
is nondiscretionary and technical in
nature.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866. Because this rule implements a
statutory determination under which
the Agency has no flexibility for
implementation, the Assistant
Administrator for Fisheries, NOAA,
under section 553(b) (B) and (d) of the
Administrative Procedure Act (5 U.S.C.
553 et seq.) for good cause finds that it
is unnecessary to provide notice and
public comment on this rule, or to delay
for 30 days its effective date. As NMFS
is unable to consider alternatives to the
statutory mandate, the preparation of an
environmental assessment under the
National Environmental Policy Act is
not required, and none was prepared.
Because this rule is being issued as a
final rule without prior public
comment, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, and none has
been prepared. This final rule is
expected to result in no economic costs
to the public.

List of Subjects in 50 CFR Part 222

Administrative practice and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Dated: January 12, 1995.
Charles Karnella,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set out in the preamble,
50 CFR part 222 is amended as follows:

PART 222—ENDANGERED FISH OR
WILDLIFE

1. The authority citation for part 222
continues to read as follows:

Authority: 16 U.S.C. 1531-1543.

2. Section 222.31 is revised to read as
follows:

§222.31 Approaching humpback whales in
Hawaii.

Except as provided in subpart C
(Endangered Fish or Wildlife Permits) of
this part it is unlawful for any person
subject to the jurisdiction of the United
States to commit, to attempt to commit,
to solicit another to commit, or to cause
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to be committed, within 200 nautical
miles (370.4 km) of the Islands of
Hawaii, any of the following acts with
respect to humpback whales (Megaptera
novaeangliae):

(a) Operate any aircraft within 1,000
ft (300 m) of any humpback whale; or

(b) Approach by any means, within
100 yd (90 m) of any humpback whale;
or

(c) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(d) Disrupt the normal behavior or
prior activity of a whale by any other act
or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,

a rapid change in direction or speed;
escape tactics such as prolonged diving,
underwater course changes, underwater

exhalation, or evasive swimming
patterns; interruptions of breeding,
nursing, or resting activities, attempts
by a whale to shield a calf from a vessel
or human observer by tail swishing or
by other protective movement; or the
abandonment of a previously frequented
area.

[FR Doc. 95-1340 Filed 1-18-95; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 95-AWP-1]

Proposed amendment of Class D
airspace; Redding, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class D airspace at Redding,
CA. This action is necessary due to the
recent closures of Enterprise Skypark,

CA and Redding Sky Ranch Airport, CA.

those portions within a 1-mile radius of
Redding Sky Ranch Airport and
Enterprise Skypark, which are presently
addressed in the current Redding Class
D airspace area description, will be
deleted from the amended Class D
airspace area at Redding, CA.

DATES: Comments must be received on
or before March 10, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, System Management Branch,
AWP-530, Docket No. 95-AWP-1, Air
Traffic Division, P.O. Box 92007, World
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western-Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, System
Management Branch Air Traffic
Division, at the address show above.
FOR FURTHER INFORMATION CONTACT:
Scott Speer, Airspace Specialist, System
Management Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation

Boulevard, Lawndale, California 90261,
telephone (310) 297-0010.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory decision
on the proposal. Comments are
specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Airspace Docket No. 95-AWP-1."” The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the System
Management Branch, Air Traffic
Division, at 1500 Aviation Boulevard,
Lawndale, California 90261, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldwide Postal Center, Los Angeles,
California 90009.

Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify the Class D airspace area at
Redding, CA. This proposed action is
necessary due to the recent closures of
Enterprise Skypark and Redding Sky
Ranch Airport. Those portions within a
1-mile radius of Redding Sky Ranch
Airport and Enterprise Skypark, which
are currently depicted in the Class D
airspace description, will be deleted
from the amended Class D airspace area
at Redding, CA. The coordinates for this
airspace docket are based on North
American Datum 83. Class D airspace
areas designations are published in
Paragraph 5000 of FAA Order 7400.9B
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class D airspace designations listed in
this document would be published
subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Navigation (Air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:



3778

Federal Register / Vol.

60, No. 12 / Thursday, January 19, 1995 / Proposed Rules

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E. O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.09B,
Airspace Designations and Reporting
Points, dated July 18, 1994, and
effective September 16, 1994, is
amended as follows:

Paragraph 5000 Class D Airspace

* * * * *

AWP CA D Redding, CA [Revised]
Redding Municipal Airport, CA

(Lat. 40°30'32" N, long. 122°17'30" W)

That airspace extending upward from the
surface to and including 3,000 feet MSL
within a 4.3-mile radius of the Redding
Municipal Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Los Angeles, California, on
January 6, 1995.
Richard R. Lien,
Manager, Air Traffic Division Western-Pacific
Region.
[FR Doc. 95-1268 Filed 1-18-95; 8:45 am]
BILLING CODE 4910-13-M

Office of the Secretary

14 CFR Part 258

[Dockets No. 47546, 49511, 49512, and
49513; Notice 95-3]

RIN 2105-AC17

Disclosure of Change-of-Gauge
Services

AGENCY: Department of Transportation,
Office of the Secretary (OST).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: In order to ensure that
prospective airline consumers are given
pertinent information on the nature of
change-of-gauge services, i.e., services
with one flight number that require a
change of aircraft, the Department of
Transportation is proposing to codify
and augment its current disclosure
requirements. The Department is
requesting comments on the following
three proposed requirements, which
would apply to U.S. air carriers, foreign
air carriers, and where appropriate,

ticket agents (including travel agents)
doing business in the United States: (1)
that transporting carriers include notice
of required aircraft changes in their
written and electronic schedule
information provided to the public, to
the Official Airline Guide and
comparable publications, and to
computer reservations systems, (2) that
consumers be given reasonable and
timely notice before they book
transportation that a particular service
with a single slight number entails a
change of aircraft en route, and (3) that
written notice of the aircraft change be
provided at the time of sale. This
proposal constitutes the department’s
response to the petition of American
Airlines in Docket 47546 to ban the
practice of “funnel flights,” a type of
change-of gauge service. The
Department is also dismissing the
complaints of TACA International
Airlines, Aviateca, and Nicaraguense de
Aviacion (“NICA”) in Dockets 49511,
49512, and 49513, respectively, against
Continental Airlines for operating
funnel flights.

DATES: The Department requests
comments by March 20, 1995 and reply
comments by April 19, 1995. The
Department will consider late-filed
comments only to the extent practicable.

ADDRESSES: Comments should be filed
with the Docket Clerk, U.S. Department
of Transportation, Room 4107, Docket
No. 47546, 400 Seventh Street SW,
Washington, DC 20590. To facilitate
consideration of the comments, we ask
commenters to file twelve copies of each
submission. We also encourage
commenters to submit electronic
versions of their comments to the
Department through the Internet; our e-
mail address is
dot__dockets@postmaster.dot.gov.t
Please note, however, that at this time
the Department considers only the
paper copies filed with the Docket Clerk
to be official comments. Comments will
be available for inspection at the above
address from 9:00 a.m. to 5:00 p.m.,
Monday through Friday. For
acknowledgment of receipt of
comments, include a stamped, self-
addressed postcard, which the Docket
Clerk will date-stamp and mail.

FOR FURTHER INFORMATION CONTACT:
Betsy L. Wolf, Senior Trial Attorney,
Office of Aviation Enforcement and
Proceedings (202—-366—9356), Office of
the General Counsel, U.S. Department of
Transportation, 400 7th St. SW.,
Washington, DC 20590.

10ur X.400 e-mail address is as follows: G=dot/
S=dockets/OU1=gmail/O=hq/p=gov+dot/a=attmail/
c=us.

SUPPLEMENTARY INFORMATION:
Introduction

A change-of-gauge service is a type of
scheduled passenger air transportation
for which the operating carrier uses one
single flight number even though
passengers do not travel in the same
aircraft from origin to destination but
must change planes at an intermediate
stop. One-flight-to-one flight change-of-
gauge service differs from ordinary
connecting service in that the carrier
will usually hold the second aircraft for
the arrival of the first one. Computer
Reservations System (CRS) Regulations,
Final Rule, 57 FR 43780, 43804
(September 22, 1992).

“Change-of-gauge service is a long-
established practice in transportation.
The term itself originate with the
railroads when passengers had to
change trains due to differences in the
size of tracks. Change-of-gauge services
have been used in aviation for decades.
In 1972, the Civil Aeronautics Board
rejected the contention that change-of-
gauge services were an unfair or
deceptive practice or an unfair method
of competition, as long as notice was
given, and it changed its rules to
accommodate them. Internationally, in
1978, the United States won an
international arbitration brought when
France attempted to limit the right of a
U.S. carrier to operate change-of-gauge
service. The tribunal found that the
agreement between the United States
and France permitted change-of-gauge
service by giving each country wide
discretion over operational aspects of
flight. Change-of-gauge services are
constantly used in cargo transportation,
where they sometimes entail changes
from one mode of transportation to
another. The policy of the United States
has been to permit intermodal changes
of gauge as long as shippers are not
mislead as to actual service.

In addition to one-flight-to-one flight
change-of-gauge services, change-of-
gauge services can also involve aircraft
changes between multiple flight on one
side of the change point and one single
flight on the other side. Change-of-gauge
services with multiple origins or
destinations are called ““Y” (i.e., two-for-
one), “W?” (i.e., three-for-one), or
“starburst’ (i.e., unrestricted) changes of
gauge, depending on the shape of the
route patterns. Popularly, they are also
called “funnel flights.” The United
States has taken the lead in persuading
our bilateral aviation partners to move
beyond one-for-one change-of-gauge
services to allow carriers the flexibility
to operate multiple changes of gauge. As
with one-for-one change-of-gauge
services, the carrier assigns a single
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flight number for the passenger’s entire
itinerary even though the passenger
changes planes, but in addition, the
single flight to or from the exchange
point itself has multiple numbers: one
for each segment with which it connects
and one for the local market in which
it operates. That flight is thus listed in
CRSs under different numbers in
different city-pair markets. As an
example, an airline might operate three
flights to London from three European
cities: Flight 100 from Frankfurt, Flight
200 from Paris, and Flight 300 from
Rome. In London, passengers from all
three flights board a single aircraft
bound for New York. The London-New
York flight would carry all three flight
numbers plus its own number.
Schedules would show direct or
through flights to New York from
Frankfurt, Paris, and Rome as well as
the nonstop flight from London.

49 U.S.C. 841712, formerly section
411 of the Federal Aviation Act,
authorizes the Department to identify
and ban unfair or deceptive practices or
unfair methods of competition on the
part of air carriers, foreign air carriers,
and ticket agents. Under §41712, the
Department has adopted various
regulations and policies to prevent
unfair or deceptive practices or unfair
methods of competition, such as the
CRS rules (14 CFR Part 255) and our
policy on fare advertising (14 CFR
§399.84), for example., The
Department’s current CRS rules,
adopted in September of 1992, require
that CRS displays give notice of any
flight that involves a change of aircraft
en route Id at 43835; 14 CFR 255.4(b)(2).
In addition the Department requires as
a matter of policy that consumers be
given notice of aircraft changes for
change-of-gauge flights. See Order 89—
1-31 at5.

Petition for Rulemaking

On May 16, 1991, American Airlines,
Inc., filed a petition for rulemaking to
prohibit funnel flights, claiming that
they deceive consumers and prejudice
airline competition. American
maintains that uninformed consumers
are harmed when they decide to buy
transportation on funnel flights, because
they mistakenly believe that they will be
traveling from origin to destination on
one plane, thus avoiding the risk that
they or their baggage will miss
connections. American maintains that
competing carriers suffer harm in two
ways. First, they fail to sell their own
connecting services of equivalent
quality to the misinformed passengers.
Second, in CRS displays for any city-
pair, they have only one listing for their
connecting services, whereas a funnel

flight is listed twice, both as a direct
flight with a single flight number and as
a connecting service. According to
American, this double listing not only
gives undue exposure to the funnel
flights but also pushes competitive
connecting services to later CRS screens
where they are less likely to be sold.

American acknowledges that CRSs in
the United States attempt to call funnel
flights to the attention of their travel
agent subscribers by including the
notation “CHG” with these flights’ CRS
listings. (The adoption of 14 CFR
255.4(b)(2) supra, occurred after
American filed its petition.) Despite this
precaution, however, American claims
that many consumers still buy tickets on
funnel flights without understanding
that they will be making a connection
and not remaining on one plane
throughout their journey. American
states that confusion may result for a
number of reasons: the travel agent may
fail to explain matters adequately to the
traveler; the person making the
reservation may not be the person taking
the trip, and even if the former
understands the situation, he or she may
fail to explain matters adequately to the
latter; or the traveler may become
confused upon receiving just one flight
coupon instead of the two that one
would normally expect for a connection.

American contends that funnel flights
offer no offsetting benefit to the
traveling public to justify their
existence. American also contends that
no carrier will forgo the practice as long
as any of its competitors maintains it.
Therefore, except in the case of “true”
change-of-gauge flights that are
specifically authorized or required by
bilateral agreements to have a single
flight number, American urges that
funnel flights be prohibited. It proposes
that the Department adopt the following
language as a new paragraph (c) to
§399.81 of our regulations, “Unrealistic
or deceptive scheduling” (14 CFR
399.81):

(c) Except as otherwise expressly approved
by the Department, it is the policy of the
Department to regard as an unfair or
deceptive practice, and an unfair method of
competition, the use by an air carrier,
commuter air carrier, or foreign air carrier of
multiple flight numbers for a single aircraft
operating on any given day in a single city-
pair for interstate, overseas, or foreign air
transportation.

American proposes that this rule take
effect 90 days after its adoption in order
to allow for an orderly transition.

Comments and Reply Comments

Seven air carriers (Lufthansa German
Airlines, British Airways PLC, Delta Air
Line, Inc., Swissair [Swiss Air Transport

Company, Ltd.], Air France, Virgin
Atlantic Airways, Ltd., and Sabena
Belgian World Airlines), one group of
fourteen airlines (the Orient Airlines
Association), two other groups (the
American Society of Travel Agents, Inc.
[ASTA] and the Dallas/Fort Worth
Parties), one individual (Donald L.
Pevsner, Esq.), and one travel agency
(Magic Carpet Travel Agency) filed
comments in response to American’s
petition. Three carriers (American Trans
Air, Inc., Air Canada, and American)
filed reply comments. All of these
pleadings may be reviewed in the
docket. In reaching our decision to
propose the rule discussed below, the
Department has considered the
information provided and arguments
advanced by the commenters.

To summarize the pleadings, all
commenters except Air Canada support
a prohibition of funnel flights, although
some suggest variations on American’s
proposed language that would more
clearly permit code-sharing and blocked
space arrangements or that would ban
all change-of-gauge flights that are not
required by bilateral agreements. Some
suggest addressing funnel flights
through the CRS rules rather than by
amending our policy statement on
unrealistic or deceptive scheduling.
Several foreign carriers take the position
that foreign carriers are particularly
harmed by funnel flights and that this
practice violates the spirit if not the
letter of certain bilateral agreements. Mr.
Pevsner also asks the Department to go
so far as to ban all ticketing of two or
more flight segments on a single-
coupon, whether in interstate or foreign
air transportation.

Funnel Flight Complaints Against
Continental

On April 18, 1994, three foreign air
carriers filed nearly identical
complaints in which they ask the
Department to order Continental
Airlines, Inc. to cease and desist from
operating funnel flights between the
United States and Latin America. TACA
International Airlines, S.A., Aviateca,
S.A., and Nicaraguense de Aviacion,
S.A. (“NICA”) filed their complaints in
Dockets 49511, 49512, and 49513,
respectively. The three complainants
argue that Continental’s funnel flights
deceive and confuse consumers and
harm competition. Specifically, they
maintain that the funnel flights keep
consumers from buying the most
convenient transportation and give them
the mistaken impression that
Continental offers far more flights to
Latin America than it actually does.
They also maintain that Continental’s
funnel flights harm competition not
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only by misleading consumers but by
unfairly outranking other equivalent
services in CRS displays and displacing
such services to later CRS screens where
they are less likely to be sold. The
complainants also maintain that
Continental’s funnel flights deprive
them of a fair and equal opportunity to
compete.

Apart from the issue of funnel flights,
TACA charges Continental with
attempting to dominate the Texas-Latin
America market by unilaterally
terminating a prorate agreement
between the two carriers in the El
Salvador-Houston market, by engaging
in predatory pricing, by opposing
TACA'’s expansion of service through
Honduran flights, and by opposing
TACA'’s expansion of service at Dallas/
Fort Worth.

United and American both filed
consolidated answers supporting the
complaints but urging the Department to
ban funnel flights as a practice
industrywide rather than merely acting
on individual complaints.

Continental filed individual answers
opposing the complaints. Continental
maintains that its funnel flights are
entirely legal, as are the other activities
of which TACA complains. The carrier
also denies that its funnel flight service
receives preference over other on-line
connecting services in CRSs other than
SystemOne. As an affirmative defense,
Continental notes that the Department
has not acted on American’s petition for
rulemaking to ban funnel flights. In
addition, Continental asserts that TACA
owns a 30 percent share of Aviateca and
a 49 percent share of NICA, and it
maintains that the complaints represent
a concerted response to its own
opposition to TACA’s requests for extra-
bilateral authority to serve Dallas/Fort
Worth and all points in Honduras and
to its own complaint about lack of
access to jetways at San Salvador as
well. Continental also characterizes the
complaints as a concerted effort to limit
Continental’s ability to compete in the
U.S.-Central America market.

Notice of Proposed Rulemaking

Proposed Rule: By this notice, we
propose to require U.S. air carriers,
foreign air carriers, and, where
applicable, ticket agents (including
travel agents) doing business in the
United States to make the following
disclosures of all change-of-gauge
services, or services with a single flight
number that require changes of aircraft
en route (including funnel flights):

(1) notice by carriers of required
aircraft changes in written and electric
schedule information provided to the
public, to the Official Airline Guide and

comparable publications, and to
computer reservations systems,

(2) in any direct oral communication
with a consumer concerning a change-
of-gauge service, notice before booking
transportation that the service requires a
change of aircraft en route, and

(3) written notice at the time of sale
of such service stating the following:

Notice: Change of Aircraft Required

For at least one of your flights, you must
change aircraft en route even though your
ticket may show only one flight number and
have only one flight coupon for that flight.
Further, in the case of some travel, one of
your flights may not be identified at the
airport by the number on your ticket, or it
may be identified by other flight numbers in
addition to the one on your ticket. At your
request, the seller of this ticket will give you
details of your change of aircraft, such as
where it will occur and what aircraft types
are involved.

We are thus proposing to codify
explicit requirements that all sellers of
air transportation make effective
disclosure to consumers that change-of-
gauge itineraries, including funnel
flights, require a change of aircraft. The
contentions of American and the
various commenters, as confirmed by
our Consumer Affairs office, tentatively
persuades us that even with our current
policy requiring disclosure of aircraft
changes, too many consumers may be
buying transportation on these services
without realizing that they will be
changing planes. Also, despite our
adoption in 1992 of a rule requiring that
CRS displays must identify single-
number flights requiring a change of
aircraft, it appears that travelers are still
not always informed of en route aircraft
changes, resulting in confusion and
hardship.

We tentatively find that the failure to
disclose required aircraft changes in
scheduled passenger air transportation
constitutes an unfair or deceptive
practice or an unfair method of
competition within the meaning of 49
U.S.C. 41712 (formerly section 411 of
the Federal Aviation Act). We intend for
the disclosure requirements proposed
here to complement our CRS rule. The
proposed rule should alleviate problems
of passenger deception or confusion and
any resultant harm to competition, and
it should enable all consumers to make
well-informed decisions when
purchasing travel.

We are not persuaded that we should
ban either single or multiple change-of-
gauge services. The Department has
generally declined to foreclose carriers’
marketing and service innovations
unless these violate 49 U.S.C. 41712 or
otherwise contravene the public
interest. We do not agree with American

and the commenters that funnel flights
or other change-of-gauge services violate
49 U.S.C. 41712 or contravene the
public interest in and of themselves. We
tentatively find that any problems of
passenger deception or confusion that
can be attributed to the absence of
effective disclosure to prospective
passengers can and should be solved by
our proposed rule.

In calling for a ban on funnel flights
and other change-of-gauge services,
American and the commenters ignore
the public benefits that these services
provide. One-for-one change-of-gauge
services are superior to ordinary online
connections, because with the former,
the carrier will usually hold the second
aircraft for the arrival of the first one.
Both American Trans Air, which argues
that change-of-gauge services can
promote economic efficiency, and Delta
oppose banning these services. Multiple
change-of-gauge services can promote
economic efficiency by raising load
factors